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Court of Appeals of the District of Columbia 


No. 5057. 

John E. Andrus, Jr., Appellant, 


Robert H. Lucas, Commissioner of Internal Revenue. 


1 Docket No., 33545. 

7 i 

i 

John E. Andrus, Jr., j 

v. i 

i 

Commissioner of Internal Revenue. 

I 

i 

For Taxpayer: M. L. Seidman, C. P. A. ! 

For Commissioner: F. S. Easby-Smith, Esq. ! 

j 

Docket Entries. 

I 

1928. | 

Jan. 4. Petition received and filed. Taxpayer notified. 
(Fee paid). j 

“ 5. Copy of petition served on General Counsel. 

Feb. 20. Answer filed by G. C. j 

“ 27. Copy of answer served on taxpayer, general Cal¬ 

endar. 

Oct. 20. Motion to consolidate with Dkts. #33641, 34043 
and 37627 with stipulation of facts and request 
to submit on pleadings reserving right to file 
briefs, filed. j 

“ 23. Order that proceedings be consolidated and stand 

submitted. Briefs due in 30 days entered. As¬ 
signed to Mr. Littleton. 

Nov. 10. Brief filed by G. C. j 

“ 13. Supplemental Stipulation of facts fil^d. 

“ 20. Brief filed by taxpayer. j 

1—5057a ! 

j 

i 
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i 

i 
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1929. 

Feb. 19. Findings of fact and opinion rendered. Mr. Little¬ 
ton. Judgment will be entered for the respond¬ 
ent. 

44 19. Decision entered. 

Aug. 13. Stipulation of venue filed. 

44 13. Petition for review to Ct. of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

44 13. Praecipe for record filed. 

44 14. Proof of service of petition and praecipe filed. 

4 * 19. Notice of appearance of J. S. Seidman as counsel 

for taxpayer filed. 

Now, September 16, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Jan. 4,1928, United States Board of Tax 

Appeals 

United States Board of Tax Appeals. 

Docket No., 33545. 

John E. Andrus, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencies set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
IT :FAR :C-2, FMA-60-D, dated November 12, 1927, and 
IT :FAR :C-4, JMF-60-D, dated November 22, 1927, and as 
a basis of his proceedings alleges as follows: 

1. The petitioner is an individual residing at 1903 Girard 
Avenue South, Minneapolis, Minn. 

2. The notices of deficiencies, copies of which are at¬ 
tacked and marked Exhibit 44 A”, were mailed to the peti- 
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j 

tioner on November 12, 1927 for the year 1924, and Novem¬ 
ber 22, 1927 for the vear 1925. 

3. The amounts in controversy are the entire deficiencies 
of $1,277.24 for the vear 1924 and $1,933.08 fbr the year 
1925. 

! 

4. The determination of tax set forth in said notices of 
deficiency is based upon the following errors: j 

( a) The Commissioner of Internal Revenue has errone¬ 

ously failed to allow as deduction, in computing the net 
income of the petitioner for the years 1924 and 1925, the 
amount of $10,000.00 contributed by the petitioner to the 
Julia Dyckman Andrus Memorial, Inc. in each of the years 
1924 and 1925. j 

5. The facts upon which the petitioner relies as 

3 the basis of this proceeding are as follows: 

(a) The petitioner on January 2,1924 hnd on April 
9,1925, made contributions of $10,000 to the Julia Dyckman 
Andrus Memorial, Inc., a charitable corporation, no part 
of the net earnings of which inures to the benefit of any 
private shareholder or individual. 

(b) The amounts of $10,000 were deducted on the Fed¬ 
eral income tax return of the petitioner for the years 1924 
and 1925, as a contribution. 

(c) The Commissioner of Internal Revenue increased the 

net income of the petitioner as disclosed by hisj returns for 
the years 1924 and 1925, in the sum of $10,000 for each 
year and failed to allow any part of such item hs deduction 
in each vear. ! 

* i 

6. The petitioner prays for relief from the deficiency 
asserted by the respondent on each of the grounds and 
particulars recited in Sections 4 and 5 of this; petition. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged, j 

M. L. SEIDMAN, j 

M. L. SEIDMAN, C.jP. A., 

(Counsel for Petitioner.) 

(Postoffice Address:) 2 Lafayette Street,i New York, 

N. Y. | 

i 

4 State of Minnesota, 

County of Hennepin, ss: 

John E. Andrus, Jr., hereby duly sworn, says that he is 
the Petitioner in this proceeding. 


i 
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That ho has read the foregoing Petition and is familiar 
with the statements contained therein, and 
That the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts he 
believes to be true. 

JOHN E. ANDRUS, Jr. 

Sworn to and subscribed before me this 2 day of January, 
1928'. 

[Notarial Seal, Hennepin County, Minn.] 

D. E. WAKEFIELD, 

D. E. WAKEFIELD, 
Notary Public, Hennepin County, Minn. 

My commission expires January 15th, 1933. 

5 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT: FAR: C-2. FMA-60D. 


Mr. J. E. Andrus, Jr., 

1903 Girard Avenue, 

Minneapolis, Minnesota. 


Sir: 


Nov. 12, 1927. 


The determination of your tax liability for the year 1924, 
discloses a deficiency of $1,277.24, as shown by the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 


I 
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i 

Where a taxpayer lias been given an opportunity to file a 
petition with the United State Board of Tax Appeals and 
has not done so within the GO days prescribed and an assess¬ 
ment has been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final decision 

i 

on such petition has been made, the unpaid amount of the 
assessment must be paid upon notice and demand from the 
Collector of Internal Revenue. No claim for abatement can 
be entertained. j 

If you acquiesce in this determination and dp not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board! of Tax Ap¬ 
peals on the inclosed Form A, and forward it ito the Com¬ 
missioner of Internal Revenue, Washington, I). C., for the 
attention of IT: FAR: C-2-FMA-601). In thp event that 
you acquiesce in a part of the determination- the waiver 
should be executed with respect to the items t|o which you 
agree. 

Respectfully, | 

D. H. B^AIR, 

Commissioner , 
By C. B. AljjLEN, 

Deputy Commissioner, 

Inclosures: Statement, Form A, Form 882. 

i 

! 

6 Statement. i 


IT: FAR: C-2. FMA-60D. 


Nov. 12. 1927. 


In re Mr. J. E. Andrus, Jr., 1903 Girard Avenue, 
Minneapolis, Minnesota. 


Year. 

1923 

1924 


Deficiency 
in tax. 

■.... None 
I... . $1,277.24 


i 

The reports of the Internal Revenue Ageni in Charge at 
St. Paul, Minnesota, dated August 7, 1926, afid September 
15, 1926, covering the verification of your income tax re- 
2—5057a 


i 

j 


i 
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turns for the years 1923 and 1924, have been reviewed and 
approved by this office, disclosing the following adjust¬ 
ments for the year 1923. 

Net income disclosed by Revenue 
Agent’s report dated August 7, 

1926 . $69,551.06 

Add : 

1. Other income from J. E. 

Andrus Trusts #3344 and 
#3605 increased .$2,998.47 

2. Dividends received through J. 

E. Andrus Trust increased.. 2,072.28 


5,070.75 

$74,621.81 

Deduction: 

3. Increase in contributions... . 760.61 

Adjusted net income . $73,861.20 


Explanation of Changes. 

1. and 2. A review of the report of the Internal Revenue 
Agent in Charge at New York, New York, dated May 10, 
1926, covering the verification of the return of income, 
Form 1041, filed by the John E. Andrus Trusts #3344 and 
#3605, disclosed your distributive share of its net income 
to be as follows: 

Corrected. Reported. Increased. 

Other Income.$59,940.13 $56,941.66 $2,998.47 

Dividends . 33,655.13 31,582.85 2,072.28 

7 3. In accordance with Section 214 (a) (11) of the 

Revenue Act of 1921, contributions have been in¬ 
creased froip $12,273.72, the amount allowed by the examin¬ 
ing officer to $13,034.33, the latter amount representing 
15% of the adjusted net income without deduction for'con- 
tributions. 

In view of the foregoing your return for the year 1923 
has been accepted as originally filed disclosing no deficiency 
and overassessment. 
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1924. 


Net income disclosed bv tout return. ... 

» * 

Add: 

1. Contributions disallowed. 


Deduct: 

2. Increase in business loss 

3. Losses increased. 

4. Depreciation allowed... 


i 

i 

i 

! 

i 

i 

! 

$2,505.52 

2,613.19 

1,124.75 


$76,164.22 

10,000.00 


$86,164.22 


6,243.44 


Adjusted net income.!.. .$79,920.78 

I 

Explanation of Changes. 

i 

i 

1. After careful consideration of all the statements made 
in the various protests submitted by you to; the Internal 
Revenue Agent in Charge at St. Paul, Minnesota it is held 
by this Bureau that the fair market value asi at December 
31, 1923 of your 1/8 interest in the tract of land, absolute 
title to which was transferred on December 31, 1923 to the 
Julia Dyckman Andrus Memorial, Incorporated, constitutes 
a gift made to that Corporation in 1923 and I as such is an 
allowable deduction from the gross income I for the year 
1923 subject to the limitations of Section 214 (a) (11) of 
the Revenue Act of 1921. 

i 

2. The details of this increase are fullv sot forth in the 

•/ i 

Revenue Agent’s report as above referred 1 to a copy of 
which was furnished you. 

3. This item is represented by the following fire loss: 

Cost of rigging.|.$7,889.06 

Salvage value .j. 5,275.87 

Loss on fire. j . 2,613.19 


8 4. This item represents depreciation on rigging 

equipment costing $9,000.00 which hag been allowed 
in accordance with Section 214 (a) (8) of the Revenue Act 
of 1921. | 

i 

i 

i 


i 

i 
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Payment of the tax should not he made until a bill is re¬ 
ceived from the Collector of Internal Revenue for vour dis- 

«/ 

trict, and remittance should then be made to him. 


9 


Copy. 


Treasury Department, Washington. 
IT :FAR :C-4. JMF-60D. 


Mr. J. E. Andrus, Jr., 

1903 Girard Avenue South, 
Minneapolis, Minnesota. 

Sir: 


November 22, 1927. 


The determination of your tax liability for the year 1925 
discloses a deficiency of $1,933.08, as shown by the attached 
statement. 

In accordance with the provisions of section 274 of the 
Revenue Act of 1920, vou are allowed 60 da vs from the date 
of mailing of this letter within which to tile a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-dav period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice and demand from 
the Collector of Internal Revenue. No claim for abatement 
can be entertained. 

If you acquiesce in the this determination and do not de¬ 
sire to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :FAR:C-4-JMF-60D. 
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i 

i 

In the event that you acquiesce in a part of the deter¬ 
mination, the waiver should be executed with respect to the 
items to which vou agree. 

J © i 

Respectfully, ! 

D. H. BLAIR, 

Commissioner , 

(Signed) By C. B. ALLEN, 

Deputy Commissioner. 

i 

10 Statement. j 

IT :FAR: C-4. JMF-60D. ! 


Nov. 22, 1927. 

j 


In re Mr. J. E. Andrus, Jr., 1903 Girard Aveniue South, 

Minneapolis, Minnesota. i 

i 

i 

i Deficiency 

Year. ! in tax. 


1925 . 


i $1,933.08 

I 


I 

Net income reported in the return.$56,327.76 

Add: | 

1. Improvement taxes disallowed.I 44.23 

2. Contributions disallowed. j 10,000.00 


Adjusted net income .-$66,371.99 

i 

Explanation of Adjustments. ! 

1. Tax for local improvements not deductible!. See Sec¬ 

tion 214 (a) of the Revenue Act of 1926 and Article 133, 
Regulations 69. j 

2. Information on tile in this office discloses that pay¬ 

ments made to the Julia Dyckman Andrus Memorial, In¬ 
corporated, represented a gift in 1923, the year in which 
title to your one-eighth interest in the tract of land was 
transferred to the corporation. Deduction fdr contribu¬ 
tions was, therefore, allowable in the year 1923 only, sub¬ 
ject to the limitations stated in Section 214 (a) (11) of the 
Revenue Act of 1921. j 

Payment of the tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue for your 

district, and remittance should then be made tb him. 

^ - - , 


i 
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Now, September 16, 1929, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

11 Filed Feb. 20, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 33545. 

John E. Andrus, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Comes now the Commissioner of Internal Revenue bv 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed in 
the above-entitled appeal, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the petition. 

4. Denies that the respondent erred in the determination 
of the deticiencv tax. 

5(a). Denies that the petitioner made contributions on 
January 2, 1924 and April 9, 1925 to the Julia Dyckman 
Andrus Memorial, Incorporated. Denies that the Julia 
Dyckman Andrus Memorial, Incorporated, was a charitable 
corporation and denies that no part of its net earnings in¬ 
ures to the benefit of any private shareholder or individual. 

(5) Admits that the amounts of $10,000.00 were deducted 
on the Federal income tax returns of the petitioner as con¬ 
tributions for the years 1924 and 1925, respectively. 

(r) Admits that the respondent has increased the tax¬ 
able net income of the petitioner as shown by his returns 
for the years 1924 and 1925 in the amount of $10,000.00 for 
each year. 

12 Denies generally and specially each and every alle¬ 
gation not hereinbefore admitted, qualified or denied. 



I 


I 
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Wherefore, it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. j 

C. M. CIIAREST, 

General Counsel, Bureau of Internal Revenue . 

Of Counsel: 1 

CLARK T. BROWN, j 

Special Attorney r Bureau of Internal Revenue. 

CTB: :CJE/spt. I 


Now, September 16, 1929, the foregoing Answer certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 A true copy. Teste: j 

i 

[Seal U. S. Board of Tax Appeals.) j 

B. D. GAMBLE, j 

Clerk U. S . Board of Tax Appeals, j 

i 

i 

i 

United States Board of Tax Appeals, i 
Docket Nos., 33545, 33641, 34043, 37627;. 

I 

John E. Andrus, Jr., Petitioner, j 

I 

v. i 

i 

Commissioner of Internal Revenue, Respondent. 
Margaret A. Thorpe, Petitioner, j 

V. | 

Commissioner of Internal Revenue, Respondent. 

Ida B. Williams, Petitioner, j 

i 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 
Helen A. Benedict, Petitioner, j 

i 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated February 19, 1929. j 

i 

| 

Action of Commissioner affirmed, for lack of sufficient evi¬ 
dence showing he committed error in disallowing deductions 


i 

i 


! 

I 
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claimed on account of alleged contributions to a charitable 
corporation during the years involved. 

M. L. Seidman, C. P. A., for the petitioners. 

Frank S. Easby-Smith, Esq., for the respondent. 


The Commissioner determined deficiencies as follows: 


1024. 


1925. 


1929. 


John E. Andrus, Jr... $1,277.24 
Margaret A. Thorpe.. 2,895.26 

Ida B. Williams. 1,642.31 

Helen A. Benedict. . . . 1,108.21 


$1,933.08 


1,383.31 . 

963.58 $1,661.45 


The facts are stipulated. 

The issue is whether each of the petitioners for the years 
involved is entitled to a deduction of $10,000 alleged to have 
been a charitable contribution made to the Julia Dyckman 
Andrus Memorial, Incorporated. 


14 Findings of Fact, 

John E. Andrus, Jr., Margaret A. Thorpe and Ida B. 
Williams are residents of Minneapolis, Minnesota. Helen 
A. Benedict is a resident of Yonkers, New York. 

Mrs. Julia Dyckman Andrus, wife of John E. Andrus, 
Sr., and mother of the petitioners, died intestate prior to 
March 1, 1913, possessed at the time of her death of a life 
estate with remainder over to the children in a certain tract 
of land containing approximately 112 y> acres, situated in 
Yonkers, New York. 

For a long time after the death of Mrs. Andrus, her 
husband had planned to organize a charitable institution 
in memory of his wife, said institution to bear her name. 
It was his desire that the land mentioned should remain in 
an undividedi condition and become the property of the 
proposed memorial corporation. This matter was referred 
to in discussion with his three sons and five daughters at 
various times during the several years prior to 1923. 

From the inception of the plan, the sons were willing to 
contribute their respective shares in the tract for the pur¬ 
pose contemplated, but the daughters were not. The un¬ 
willingness of the daughters to contribute their share in 
the land so displeased their father that, upon being advised 







I 
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j 

of their attitude in the matter, he declared he would him¬ 
self purchase the interest of those declining to ffeely con¬ 
tribute their share in said land and would himself Contribute 
the shares thus purchased. About this time he wrote letters 
to his children advising them of his plans, and a^ked them 
to place a price on their undivided interest in the property. 
Upon receipt of his letters the children discussed 

15 the matter of the value of the property and agreed 
on the sum of $400,000 as a price at which tljey would 

sell the property to their father as a memorial to their 
mother. j 

The displeasure of the father became so impressed upon 
his daughters that eventually they decided to join; the three 
sons in the creation of the corporation called the Julia 
Dyckman Andrus Memorial, Incorporated. 

The aforesaid memorial was incorporated March 26,1923 
as a charitable organization under the laws of the State of 
New York for the following purposes: 

To care for needy children and other persons,in a suit¬ 
able home or homes and in such other ways ajs may be 
thought desirable; to promote their welfare and fo provide 
such oversight, guidance and assistance as may help to es¬ 
tablish and maintain them as useful members of society. 

i 

i 

The Julia Dyckman Andrus Memorial, Incorporated, is 
a charitable institution. 

The board of directors of said memorial was composed of 
John E. Andrus, Sr., William H. Taylor and Hamlin F. 
Andrus. j 

December 31, 1923, the petitioners in conjunction with 
the other children conveyed the property in question to the 
Julia Dyckman Andrus Memorial, Incorporated!, at which 
time no written contract of sale was entered into! but notes 
were issued by the said memorial to the said children in 
the total amount of $400,000, said notes maturing over a 
period of five years. Each of the eight children received 
notes totalling $50,000, each note being for the sum of $10,- 
000. The notes were identical, except for the ddtes of ma¬ 
turity and the name of the payee, and are as follows: 

* $ 10 , 000 . | 

16 On-,-, after date, Julia Dyckman Andrus 

Memorial, Incorporated, promises to pay to the 


i 

i 

i 
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order of-$10,(300.00 at the office of-, if she (or 

he) shall be living on that date, otherwise this note shall be 
null and void. 

Value received with interest. 

JULIA DYCKMAN ANDRUS MEMORIAL, 
Incorporated, 

By JOHN E. ANDRUS, President . 

The first note of $10,000 received by each of the aforesaid 
children was, December 31, 1923, canceled and submitted to 
tlie memorial as a contribution for that year. From 1923 
to 1927 the notes payable to the children and maturing in 
those respective years were canceled and given to the Julia 
Dyckman Andrus Memorial, Incorporated. 

The alleged sale of December 31. 1923, as aforesaid, was 
not reported in the income-tax returns of the petitioners 
but each of them deducted as a contribution to the said 
memorial $10,000 as representing the face value of the 
notes canceled and delivered to said memorial, and in each 
subsequent year's returns like deductions have been 
claimed. 

The Commissioner has treated the transfer of the prop¬ 
erty to the memorial in 1923 as a gift and allowed each of 
the children to deduct in 1923 as a contribution their pro 
rata share of the fair market value of the property on 
March 1, 1913 to the extent of the 15 per cent limitation 

allowed bv law. 

* 

The property in question had a fair market value of 
$400,000 on March 1, 1913. 

At tho time the land was conveyed to the memorial, said 

memorial had no assets whatever. The petitioner, 

17 John E. Andrus, Jr., did not carry the notes received 

bv him from said memorial on his books as an asset 
•/ 

until after an examination of his books had been made by a 
revenue agent; nor was the property so carried. 

The Julia Dyckman Andrus Memorial, Incorporated, was 
solvent during the years 1923, 1924, 1925 and 1926. 

Opinion. 


Littleton : The Commissioner allowed each of the chil¬ 
dren to deduct in 1923 as a contribution their pro rata 
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share of $400,000, the value of the property to the extent 
of the 15 per cent limitation allowed by law. j 
In the light of the facts stipulated we are of tile opinion 
that the action of the Commissioner should be approved. 

The deed conveying the land to the Julia Dycjvinan An¬ 
drus Memorial, Incorporated, is not in evidence. It appears 
that the sons of Mrs. Julia Dyckman Andrus were “from 
the inception of the plan” to create the charitable,'memorial 
corporation, “willing to contribute their respective shares 
in the tract for the purpose contemplated” and! that sub¬ 
sequently the displeasure of the father at the unwillingness 
of the daughters to do likewise, so impressed the (daughters 
“that eventually they decided to join the three 3011 s in the 
creation of the charitable corporation, “whereupon, in 1923, 
the property was transferred to the corporation. 

On December 31, 1923, the day the notes werb executed 
and the transfer of the property made, eight of the notes 
of $ 10,000 each were “canceled and submitted jto the me¬ 
morial as a contribution for that year by the aforesaid 
children. ’ 9 j 

j 

18 The Commissioner has determined thajt when the , 
property was transferred to the corporation a gift \ 
thereof was then and there made by the petitioners and 1 
there is not sufficient evidence in the record to convince the 
Board that it was not the purpose and intention of peti¬ 
tioners at the time of the conveyance of the land!, to make to 
the corporation an absolute gift or donation of his or her 
interest therein as a memorial to their mother , 1 as contem¬ 
plated by every one in the formation of the corporation. 
Reviewed by the Board. j 

Judgment will be entered for the respondent L 

I 

I 

Now, September 16,1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true cjopy. 

i 

[Seal U. S. Board of Tax Appeals.] j 

i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 

I 

| 

j 

i 


j 

i 


i 
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19 United States Board of Tax Appeals, 

Washington. 

Docket No., 33545. 

John E. Andrus, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board's findings of fact and opinion, 
promulgated February 19, 1929, it is 

Ordered and decided: That there are deficiencies of $1,- 
277.24 and $1,933.08 for the years 1924 and 1925, respec¬ 
tively. 

Enter. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

mvw. 

Entered Feb. 19, 1928. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, September 16,1929, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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20 United States Board of Tax Appeals. Aug. 13, 

1929. 

i 

! 

Court of Appeals for the District of Columbia. 

i 

Docket No., 33545. j 
John E. Andrus, Jr., Petitioner^ 

i 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition for the Revieiv of Decision of the tfnited States 

Board of Tax Appeals. 

| 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

John E. Andrus, Jr., in support of this petition, tiled in 
pursuance of Section 1001 of the Act of Congress approved 
February 26,1926, entitled the Revenue Act of 1926, for the 
review of the decision of the United States J3oard of Tax 
Appeals rendered on February 19,1929, determining a defi¬ 
ciency in income taxes of this petitioner foi* the calendar 
year 1924 in the sum of $1,277.24 and for the jcalendar year 
1925 in the sum of $1,933.08, respectfully shows to this hon¬ 
orable court as follows: 


Statement of the Nature of the Controversy. 

i 

i 

1. On January 4,1928, the petitioner filed with the United 
States Board of Tax Appeals (hereafter referred to as the 
Board) in accordance with the provisions of the Revenue 
Act of 1926, his petition for the redetermination of a defi¬ 
ciency in income taxes for the calendar year 1924 in the sum 
of $1,277.24 and for the calendar year 1^25 in the sum 
21 of $1,933.08 as proposed by the respondent and set 
forth in the final notice of deficiency Imailed to the 
petitioner by the respondent under date of November 12, 
1927 for the vear 1924 and November 22, 192,7 for the vear 
1925. Said petition alleged in part as follows, namely, 
that: 
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The petitioner’s address during the calendar years 1924 
and 1925, and at the time of filing this petition was 1903 
Girard Avenue South, Minneapolis, Minnesota. On Janu¬ 
ary 2, 1924 and on April 9, 1925, the petitioner made con¬ 
tributions of $10,000.00 to the Julia Dyckman Andrus Me¬ 
morial, Inc., a charitable corporation, no part of the net 
earnings of which inured to the benefit of any private 
shareholder or individual. The amounts of $10,000.00 were 
deducted on the petitioner’s Federal income tax returns for 
the years 1924 and 1925 as a contribution. The respondent 
disallowed these deductions and increased petitioner’s net 
income for the years 1924 and 1925 by the sum of $10,000.00 
for each year and thereby computed the entire deficiencies 
of $3,210.32 for the years 1924 and 1925 which gave rise to 
the appeal to the Board. 

2. Thereafter, on February 20, 1928, the respondent filed 
with said Board his answer to said petition which answer 
admitted that petitioner’s address was 1903 Girard Avenue 
South, Minneapolis, Minnesota that the respondent had 
mailed to the petitioner said notices of deficiency on Novem¬ 
ber 12, 1927 and November 22, 1927, showing deficiencies of 
$1,277.24 for the year 1924 and $1,933.08 for the year 1925; 
admitted that the amounts of $10,000.00 were deducted on 
the Federal income tax returns of the petitioner as contri¬ 
butions for the years 1924 and 1925 respectively; that the 
respondent increased the taxable net income of the peti¬ 
tioner as shown bv his returns for the years 1924 and 1925 
in the amount of $10,000.00 for each year; but denied that 

the petitioner made contributions on January 2, 1924 
22 and April 9, 1925 to the Julia Dyckman Andrus Me¬ 
morial, Inc., and denied that the Julia Dyckman 
Andrus Memorial, Inc., is a charitable corporation, no part 
of the net earnings of which inure to the benefit of any 
private shareholder or individual. 

3. The cause being at issue under the rules of practice of 
the Board upon the filing of such answer, the petitioner and 
the respondent submitted a stipulation on October 20, 1928 
and agreed that the Board determine the appeal from the 
facts set forth in this stipulation. The pertinent facts con¬ 
tained in this stipulation, together with the admissions in 
the pleadings are as follows: 
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i 

(a) The petitioner, on March 1, 1913, owned ia one-eiglith 

interest in certain real estate located in the cityj of Yonkers, 
State of New York, such one-eighth having a,'fair market 
value of $50,000 on March 1, 1913. j 

(b) On December 31, 1923, the petitioner conveyed to the 
Julia Dyckman Andrus Memorial, Inc., a charitable insti¬ 
tution, his one-eighth interest in such real estate and re¬ 
ceived in payment therefor the sum of $50,000.00, repre¬ 
sented by five notes, each in the amount of $1^0,000.00 ma¬ 
turing annually through the year 1927. 

(c) The first note of $10,0*00.00 was there apd then can¬ 
celled and contributed by the petitioner to the! Julia Dyck¬ 
man Andrus Memorial, Inc. on December 31, 1923. Similar 
action was taken in each of the subsequent years under 
consideration by the petitioner upon the maturity of the 

notes. | 

23 ( d ) The Julia Dyckman Andrus Memorial, Inc. 

was solvent during the years 1923, 192£, 1925, 1926 
and 1927 and thus able to meet all its maturing obligations. 

(e) The contributions of $10,000.00 to the Julia Dyck¬ 
man Andrus Memorial, Inc., were deducted oil petitioner’s 
income tax returns for the years 1924 and 1925. These 
deductions were disallowed by the respondent on the ground 
that it was the property and not the notes which was con¬ 
tributed and therefore the entire contribution was made 
and was deductible in the year 1923. 

3. Thereafter, on February 19, 1929, the Board promul¬ 
gated its findings of fact in accordance with the stipula¬ 
tion filed with the Board on October 20, 1928.! Along with 
its findings of fact the Board rendered an opinion in which 
it held that there was not sufficient evidence ill the stipula¬ 
tion to convince the Board that the Commissioner erred 
in disallowing the deduction of the contribution. 

4. On February 19,1929, the Board entered its final order 
of redetermination, fixing deficiencies of $;1,277.24 and 
$1,933.08 for the years 1924 and 1925, respectively. 

IT. ! 

i 

Designation of Court of Review! 

! 

The petitioner, being aggrieved by the daid findings, 
opinion, decision and order of the Board, desires that the 

i 

i 


| 

i 
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same be reviewed by this honorable court. A stipulation 
has been entered into with counsel for the respondent, to 
the effect that the appeal may be reviewed by this court. 
Said stipulation was entered into pursuant to the provisions 
of Section 1002 ( d ) of the Revenue Act of 1926, and is at¬ 
tached to this petition and made part hereof. 

24 III. 

Assignments of Error. 

The petitioner as a basis of review, makes the following 
assignments of error: 

1. The Board erred in holding that there is not sufficient 
evidence in the record to convince the Board that it was not 
the purpose and intention of the petitioner at the time of 
the conveyance of the land (in 1923) to make to the cor¬ 
poration (Julia Dyckman Andrus Memorial, Inc.) an ab¬ 
solute gift of her interest therein. 

2. The Board erred in failing to hold that the petitioner 
made gifts of $10,000.00 each to the Julia Dyckman Andrus 
Memorial, Inc., in 1924 and in 1925 which are deductible 
in computing net income of the petitioner for the years 1924 
and 1925. 

3. The Board erred in its final order in rendering decision 
for the respondent in the sum of $1,277.24 and $1,933.08 with 
respect to the deductibility of the contributions made by the 
petitioner in 1924 and 1925 respectively. 

IV. 

Conclusion. 

Wherefore your petitioner prays that this honorable court 
may review said findings, decision, opinion, and order and 
reverse and set aside the same, to the extent that the con¬ 
tribution by the petitioner to the Julia Dyckman Andrus 
Memorial, Inc. which was not allowed by the Board be 
allowed in the sum of $10,000.00 for each of the years 1924 
and 1925 and that the Clerk of the Board be directed to 
transmit and deliver to the Clerk of this court certified 
copies of all and every of the documents necessary 

25 and material to the presentation and consideration 
of the foregoing petition for review and as required 
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I 
I 

by the rules of this court and statutes made and provided to 
the end that the errors complained of may be reviewed and 
corrected. 

And vour petitioner will ever pray. j 

JACOB S. SE1DMAN. 

i 

i 

JACOB S. SEIDMAN, j 

Attorney for the Petitioner , j 

2 Lafayette Street, New York City, i 

J 

i 

i 

State of Minnesota, j 

County of Hennepin , ss: 


John E. Andrus, Jr., being duly sworn says that he is the 
petitioner above named; that he has read the petition; that 
the facts set forth therein are true to the best of his knowl¬ 
edge and belief and that the said petition is filed in good 
faith. j 

JOHN E. ANDRUS, Jr. 


Sworn and subscribed to before me this 24th day of July, 
1929. j 

i 

[Notarial Seal, Hennepin County, Minn.] i 

D. E. WAKEFIRLD, 

D. E. WAKEFIELD, 

Notary Public, Hennepin County, Minn. 

My commission expires Jan. 15th, 1933. 

j 

26 United States Board of Tax Appeals. | Filed Aug, 

13, 1929. | 

j 

United States Board of Tax Appeals. 

! 

Docket No., 33545. j 

i 

! 

John E. Andrus, Jr., Petitioner,; 1 

v. | 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 


i 

Pursuant to Section 1002 (d) of the Revenud 


Act of 1926. 


it is hereby stipulated by and between the parties hereto, 
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through their respective counsel, that the appeal from the 
Board’s decision may be reviewed by the Court of Appeals 
of the District of Columbia. 

Dated June 7, 1929. 

J. S. SEIDMAN, 

For the Petitioner. 

C. M. CHAREST, 

General Counsel , Bureau Int. Rev ., 

For the Commissioner. 

Now, September 16, 1929, the foregoing Petition for Re¬ 
view & Stipulation of Venue certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

27 United States Board of Tax Appeals. Filed Aug. 

13, 1929. 

United States Board of Tax Appeals. 

Docket No., 33545. 

John E. Andrus, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Praecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days of the date 
of filing of the Petition for Review, in the above stated 
case, transmit to the Clerk of the Court of Appeals for the 
District of Columbia, certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decision of the Board. 

4. Petition for Review. 
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i 

i 

i 

No statement of evidence is necessary, since all of the 
facts were stipulated and are included in the findings of 
fact of the Board. 

The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court ofj Appeals 
for the District of Columbia. 

J. S. SEIPMAN. 

Dated New York, N. Y.,-, 1929. 

JACOB S. SEIDMAN, I 

Attorney for John E. Andrus , Jr., 

2 Lafayette Street New York , N. Y. 

j 

Now, September 16, 1929, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

| 

Endorsed on cover: Board of Tax Appeals. |No. 5057. 
John E. Andrus, Jr., appellant, vs. Robert H. Lu'cas, Com¬ 
missioner of Internal Revenue. Court of Appeal^, District 
of Columbia. Filed Oct. 2, 1929. Henry W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 


No. 5058. 

i 

Ida B. Williams, Appellant, 

vs. I 

i 

Commissioner of Internal Revenue \ 


1 Docket Number, 34043. 

j 

Ida B. Williams j 

v. i 

i 

Commissioner of Internal Revenue.: 

I 

i 

For Taxpayer: M. L. Seidman, C. P. A. 

For Commissioner: F. S. Easby-Smith, EsqJ 
(Mr. Littleton.) 

i 

Docket Entries. ' 

1928. j 

Jan. 17. Petition received and filed. Taxpayer notified 
(Fee paid). 

“ 18. Copy of petition served on General Counsel. 

Mar. 13. Answer filed by G. C. 

“ 16. Copy of answer served on taxpayer, (jfen. Cal. 
Oct. 20. Motion to consolidate with Dkts. #33545, 33641 
and 37627 with stipulation of facts request¬ 
ing submission on pleadings reserving the right 
to file briefs, filed. See 33545. | 

“ 23. Order to consolidate with 33545, 37627, 33641 for 
decision on stipulation and that proceedings 
stand submitted for decision as qf this date, 
subject to filing of briefs by both parties within 
30 days entered. Assigned to Mr. Littleton. 
Nov. 10. Brief filed by G. C. See 33545. j 

“ 13. Supplemental stipulation of facts filed. See 33545. 
“ 20. Brief filed by taxpayer. See 33545. j 


j 

j 

j 

i 

| 

i 
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1929. 

Fel). 19. Findings of facts and opinion rendered. Mr. Lit¬ 
tleton. Judgment will be entered for Commr. 
k ‘ 19. Decision entered. 

Aug. 13. Stipulation of venue filed. 

13. Petition for review to Ct. of Appeals of D. 0. 
witli assignments of error, filed by taxpayer. 
k * 19. Praecipe for the record filed. 

“ 14. Proof of service of petition and praecipe filed. 

“ 19. Notice of appearance of J. S. Seidman as counsel 
for taxpayer filed. 

Now, September 16, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Jan. 17, 192S, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 34043. 

Tda B. Williams, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Petition. 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency, 
IT: FAR: C-4-JMF-60D, dated November 22, 1927 and as 
a basis of her proceedings alleges as follows: 

1. The petitioner is an individual residing at 1712 Hum¬ 
boldt Avenue, South, Minneapolis, Minn. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit 44 A.” was mailed to the petitioner on 
November 22, 1927. 
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3. The taxes in controversy are income taxes for the 

calendar years 1924 and 1925 and the amount in controversy 
is the entire deficiency of $3,025.62. i 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue has erro¬ 
neously failed to allow as deduction, in computing the net 
income of the petitioner for the years 1924 and 1925, the 
amount of $10,000.00 contributed by the petitioner to the 
Julia Dyckman Andrus Memorial, Inc., in each Of the years 
1924 and 1925. I 

3 5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The petitioner in 1924 and in 1925 made contribu¬ 

tions of $10,000.00 in each year to the Juli^ Dyckman 
Andrus Memorial, Inc., a charitable corporation, no part 
of the net earnings of which inures to the behefit of any 
private shareholder or individual. j 

( b ) The amounts of $10,000.00 were deducted on the 

Federal income tax return of the petitioner for the years 
1924 and 1925, as a contribution. j 

(c) The Commissioner of Internal Revenue increased the 
net income of the petitioner as disclosed by her, 1 returns for 
the years 1924 and 1925, in the sum of $10,000^00 for each 
year and failed to allow any part of such item hs deduction 
in each year. 

6. The petitioner prays for relief from the deficiency 
asserted by the respondent on each of the grounds and 
particulars recited in Sections 4 and 5 of this petition. 

Wherefore petitioner prays that this Board may hear 
and redetermine the defieienev herein alleged' 

M. L. SEIDMAN. 

M. L. SEIDMAN, C. P. A., 

(Counsel for Petitioner ). 

(Post Office address) 2 Lafayette Street, New York, N. Y. 

4 State of New York, j 

County of Westchester, ss: 

Ida B. Williams, hereby duly sworn, says that she is the 
Petitioner in this proceeding; ; 

That she has read the foregoing Petition and is familiar 
with the statements contained therein, and 
2—5058a 
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That the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts 
she believes to be true. 

IDA B. WILLIAMS. 

Sworn to and subscribed before me this 16th day of Jan¬ 
uary 1928. 

f 7 

[Seal of Peter Ambrose Brady, Notary Public, West¬ 
chester County, New York.] 

PETER AMBROSE BRADY, 

Notary Public. 

5 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :FAR :C-4. JMF-60D. 


November 22, 1927. 

Mrs. Ida B. Williams, 

1712 Humboldt Avenue South, 

Minneapolis, Minnesota. 

Madam : 


The determination of vour tax liability for the years 1924 
and 1925 discloses a deficiency of $3,025.62, as shown by the 


attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 
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I 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board bf Tax Ap¬ 
peals, you are requested to execute a waiver of iyour right 
to file a petition with the United States Board 6f Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D.C., for the 
attention of IT :FAR:C-4-JMF-60D. ; 

In the event that you acquiesce in a part of tjie determi¬ 
nation, the waiver should be executed with respect to the 
items to which you agree. j 

Respectfully, j 

(Signed) i 

D. H. BLAIR, 

Commissioner . 

By C. D. ALLEN, 
Deputy Commissioner. 

Inclosures: Statement, Form A, Form 882. J 

6 Statement ! 

i 

j 

IT :FAR :C-4. JMF-60D. j 


In re Mrs. Ida B. Williams, 1712 Humboldt Avenue South, 

Minneapolis, Minnesota. j 

November 22, 1927. 


Year. 


Deficiency 
in tax. 


1924 . 

1925 . 

Total 


1924 


L 

I 

i 

r 




$1,642.31 

1,383.31 


. .$3,025.62 


Net Income reported in the return .L . .$43,911.11 

Add: Contributions disallowed . j. .. 7,178.45 


Adjusted net income .j.. . $51,089.56 

Explanation of Adjustment, i 

i 

In connection with your protest against disallowance of 
a deduction for contributions made to the Jtilia Dyckman 
Andrus Memorial, Incorporated, you are informed it is held 
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bv this office;that the amount paid bv you to the above- 
mentioned memorial represented contributions as specified 
in Section 214 (g) (11) of the Revenue Act of 1921 and 
Article 251, Regulations 62. Such contributions, however, 
are deductible in the year 1923 only, the year in which title 
to vour one-eightli interest in the tract of land was trans- 
ferred to the corporation. The examining officer has, there¬ 
fore, been sustained in disallowing contributions amount¬ 
ing to $7,178.45 taken in the taxable vear. 

1925 


Net Income reported in the return .$41,781.85 

Add: Contributions disallowed. 7,875.95 

Adjusted net income ..$49,657.80 


Tlie disallowance of contributions to the Julia Dvckman 
Andrus Memorial, Incorporated, was deductible only in the 
year 1923, subject to the limitation stated in Section 214(a) 
(11) of the Revenue Act of 1921, as explained for the year 
1924. Payment of the tax should not be made until a bill 

is received from the Collector of Internal Revenue for vour 

•> 

district, and remittance should then be made to him. 

Now, September 16, 1929, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


7 Filed Mar. 13, 1928, LTiited States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 34043. 

Ida B. Williams, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. (’barest. General Counsel, Bureau of Internal Reve- 
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nue, for answer to the petition of the above-named tax- 

x i 

payer admits and denies as follows: 

1, 2 and 3. Respondent admits the allegations contained 
in paragraphs 1, 2 and 3 of the petition. 

4. Respondent denies that he erred in determining the 

tax set forth in said notice of deficiency and further denies 

* 

that he erred as alleged in subparagraph (a) jof paragraph 

4 of the petition. 

5. (a), (b) and (c), Respondent denies the allegations 
contained in subparagraphs (a), (b) and (c) iof paragraph 

5 of the petition. 

6. Respondent denies generally and specifically each and 
every allegation contained in taxpayer’s petition not here¬ 
inbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

C. M. CHARE ST, 

i 7 

General Counsel, Bureau of Internal Revenue. 

| 

j 

i 

Of Counsel: i 

L. A. LUCE, | 

Special Attorney, Bureau of Internal Revenue. 

| 

Now, September 16, 1929, the foregoing j Answer certi¬ 
fied from the record as a true copy. 

j 

TSeal U. S. Board of Tax Appeals.] j 

i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

j 

| 

8 A true copy. Teste: 

i 

[Seal II. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


i 

i 


I 

! 

i 


i 
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United States Board of Tax Appeals. 

Docket Nos., 33545, 33641, 34043, 37627. 

John E. Andrus, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Margaret A. Thorpe, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Ida B. Williams, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Helen A. Benedict, Petitioner, 

\ . 

Commissioner of Internal Revenue, Respondent. 

Promulgated February 19, 1929. 

Action of Commissioner affirmed, for lack of sufficient 
evidence showing he committed error in disallowing deduc¬ 
tions claimed on account of alleged contributions to a 
charitable corporation during the years involved. 

M. L. Seidman, C. P. A., for the petitioners. 

Frank S. Easby-Smith, Esq., for the respondent. 

The Commissioner determined deficiencies as follows: 

: 1924. 1925. 1926. 

John E. Andrus, Jr. $1,277.24 $1,933.08 . 

Margaret A. Thorpe. 2,895.26 . 

Ida B. Williams. 1,642.31 1,383.31 . 

Helen A. Benedict. 1,108.21 963.58 $1,661.45 

The facts are stipulated. 

The issue is whether each of the petitioners for the years 
involved is entitled to a deduction of $10,000 alleged to have 
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I 

been a charitable contribution made to the Julih Dyckman 
Andrus Memorial, Incorporated. j 

9 Findings of Fact. j 

i 

John E. Andrus, Jr., Margaret A. Thorpe and Ida B. 
Williams are residents of Minneapolis, Minnesota. Helen 
A. Benedict is a resident of Yonkers, New York. 

Mrs. Julia Dyckman Andrus, wife of John E. Andrus, Sr., 
and mother of the petitioners, died intestate prior to March 
1, 1913, possessed at the time of her death of $ life estate 
with remainder over to the children in a certain tract of 
land containing approximately 112% acres, j situated in 
Yonkers, New York. j 

For a long time after the death of Mrs. Andrus, her hus¬ 
band had planned to organize a charitable institution in 
memory of his wife, said institution to bear her name. It 
was his desire that the land mentioned should ifemain in an 
undivided condition and become the property! of the pro¬ 
posed memorial corporation. This matter vrasi referred to 
in discussion with his three sons and five daughters at vari¬ 
ous times during the several years prior to 19^3. 

From the inception of the plan, the sons welre willing to 
contribute their respective shares in the tract; for the pur¬ 
pose contemplated, but the daughters were not. The un- 
willingness of the daughters to contribute their shares in 
the land so displeased their father that, upon tyeing advised 
of their attitude in the matter, he declared he ^ould himself 
purchase the interest of those declining to freely contribute 
their share in said land and would himself contribute the 
shares thus purchased. About this time he wrote letters 
to his children advising them of his plans, and asked them 
to place a price on their undivided interest in|the property. 
Upon receipt of his letters the children I discussed the 

10 matter of the value of the property and agreed on 
the sum of $400,000 as a price at whiih they would 

sell the property to their father as a memorial to their 
mother. I 

i 

The displeasure of the father became so inlipressed upon 
his daughters that eventually they decided to; join the three 
sons in the creation of the corporation called the Julia 
Dyckman Andrus Memorial, Incorporated. ! 


i 
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The aforesaid memorial was incorporated March 26, 
1923 as a charitable organization under the laws of the 
State of New York for the following purposes: 

To care for needy children and other persons in a suitable 
home or homes and in such other ways as may be thought 
desirable; to promote their welfare and to provide such 
oversight, guidance and assistance as may help to establish 
and maintain them as useful members of society. 

The Julia Dyckman Andrus Memorial, Incorporated, is 
a charitable institution. 

The board of directors of said memorial was composed 
of John E. Andrus, Sr., William H. Taylor and Hamlin F. 
Andrus. 

December ?1,1923, the petitioners in conjunction with the 

other children conveyed the property in question to the 

Julia Dyckman Andrus Memorial, Incorporated, at which 

time no written contract of sale was entered into, but notes 

were issued bv the said memorial to the said children in 

* 

the total amount of $400,000, said notes maturing over a 
period of five years. Each of the eight children received 
notes totalling $50,000, each note being for the sum of 
$10,000. The notes were identical, except for the date of 
maturity and the name of the payee, and are as follows: 

11 $ 10 , 000 . 

On - —, -, after date, Julia Dyckman 

Andrus Memorial, Incorporated, promises to pay to the 

order of-$10,000.00 at the office of-, if 

she (or he) shall be living on that date, otherwise this note 
shall be null and void. 

Value received with interest. 

JULIA DYCKMAN ANDRUS MEMORIAL, 
INCORPORATED, 

By JOHN E. ANDRUS, President. 

The first note of $10,000 received by each of the afore¬ 
said children was, December 31, 1923, canceled and sub¬ 
mitted to the memorial as a contribution for that year. 
From 1923 to 1927 the notes payable to the children and 
maturing in those respective years were canceled and given 
to the Julia Dyckman Andrus Memorial, Incorporated. 
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The alleged sale of December 31, 1923, as aforesaid, was 
not reported in the income-tax returns of the petitioners 
but each of them deducted as a contributionj to the said 

i 

memorial $10,000 as representing the face Value of the 
notes canceled and delivered to said memorial,! and in each 
subsequent year’s returns like deductions; have been 
claimed. 

The Commissioner has treated the transfer jof the prop¬ 
erty to the memorial in 1923 as a gift and allowed each of 


on their pro 
property on 


the children to deduct in 1923 as a contributi 
rata share of the fair market value of the 
March 1, 1913 to the extent of the 15 per cept limitation 
allowed by law. 

The property in question had a fair market value of 
$400,000 on March 1, 1913. j 

At the time the land was conveyed to the memorial, said 
memorial had no assets whatever. The petitioner, 
12 John E. Andrus, Jr., did not carry the notes received 
bv him from said memorial on his books as an asset 
until after an examination of his books had been made by 
a revenue agent; nor was the property so carified. 

The Julia Dyckman Andrus Memorial, Incorporated, was 
solvent during the years 1923, 1924, 1925 and 1926. 

i 

i 

Opinion . j 

i 

i 

Littleton: The Commissioner allowed each of the chil¬ 
dren to deduct in 1923 as a contribution their pro rata share 
of $400,000, the value of the property to the j extent of the 
15 per cent limitation allowed by law. 

In the light of the facts stipulated we are bf the opinion 
that the action of the Commissioner should be approved. 

The deed conveying the land to the Julia Dyckman An¬ 
drus Memorial, Incorporated, is not in evidence. It appears 
that the sons of Mrs. Julia Dyckman Andruk were 4 ‘from 
the inception of the plan” to create the charitable memorial 
corporation, “willing to contribute their respective shares 
in the tract for the purpose contemplated” and that sub¬ 
sequently the displeasure of the‘father at theiunwillingness 
of the daughters to do likewise, so impressed the daugh¬ 
ters “that eventually they decided to join the three sons 
in the creation of the charitable corporation j” whereupon, 
in 1923, the property was transferred to the corporation. 


i 
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On December 31, 1923, the day the notes were executed 
and the transfer of the property made, eight of the notes 
of $10,000 ieach were “canceled and submitted to the 
memorial as a contribution for that year by the aforesaid 
children.’ ’ 

13 The Commissioner has determined that when the 
property was transferred to the corporation a gift 

thereof was then and there made by the petitioners and 
there is not sufficient evidence in the record to convince the 
Board that it was not the purpose and intention of peti¬ 
tioners at the time of the conveyance of the land, to make 
to the corporation an absolute gift or donation of his or 
her interest therein as a memorial to their mother, as con¬ 
templated by every one in the formation of the corporation. 
Reviewed bv the Board. 

Judgment will be entered for the respondent . 

Now, September 16, 1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

14 United States Board of Tax Appeals, Washington. 

Docket No., 34043. 

Ida B. Williams, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 19, 1929, it is 
Ordered and decided that there are deficiencies of 
$1,642.31 and $1,383.31 for the years 1924 and 1925, re¬ 
spectively. 

Enter. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 
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Entered Feb. 19, 1929. j 

A true copy. Teste: 

B. D. GAMBLE, I 

Clerk U. S. Board of Tax Appeals . I 

Now, September 16,1929, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

I 

15 United States Board of Tax Appeals, i Filed Aug. 

13, 1929. | 

Court of Appeals for the District of Columbia. 

! 

Docket No., 34043. ; 

i 

Ida B. Williams, Petitioner, 

! 

i 

V. | 

Commissioner of Internal Revenue, Respondent. 

Petition for the Review of Decision of the United States 

Board of Tax Appeals. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

i 

Ida B. Williams, in support of this petition,! filed in pur¬ 
suance of Section 1001 of the Act of Congress approved 
February 26,1926, entitled the Revenue Act of |l926, for the 
review of the decision of the United States Board of Tax 
Appeals rendered on February 19, 1929, determining a de¬ 
ficiency in income taxes of this petitioner for the calendar 
year 1924 in the sum of $1,642.31 and for the calendar year 
1925 in the sum of $1,383.31, respectfully showis to this hon¬ 
orable court as follows: 


! 

Statement of the Nature of the Controversy. 

1. On January 17, 1928, the petitioner filled with the 
United States Board of Tax Appeals (Hereafter referred to 
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as the Board) in accordance with the provisions of the 
Revenue Act of 1926, her petition for the redetermination 
of a deficiency in income taxes for the calendar years 1924 
and 1925 in the sum of $3,025.62 as proposed by the re¬ 
spondent and set forth in the final notice of deficiency 

16 mailed to the petitioner by the respondent under date 
of November 22, 1927. Said petition alleged in part 

as follows, namely, that: 

The petitioner’s address during the calendar years 1924 
and 1925, and at the time of filing this petition was 1712 
Humboldt Avenue South, Minneapolis, Minnesota. The 
petitioner in 1924 and 1925 made contributions of $10,000.00 
in each year to the Julia Dyckman Andrus Memorial, Inc., 
a charitable corporation, no part of the net earnings of 
which inured to the benefit of any private shareholder or 
individual. The petitioner deducted these amounts on her 
Federal income tax returns for the years 1924 and 1925 as 
a contribution subject to the 15% limitation provided by 
law. (This reduced the amount deductible to the sum of 
$7,178.45 for 1924 and $7,875.95 for the year 1925). The 
respondent disallowed the entire amounts deducted and in¬ 
creased the net income of the petitioner as disclosed by her 
returns by the sums of $7,178.45 for the year 1924 and 
$7,875.95 for the year 1925 and thereby computed the en¬ 
tire deficiency of $3,025.62 which gave rise to the appeal to 
the Board. 

2. Thereafter, on March 13, 1928, the respondent filed 
with said Board his answer to said petition which admitted 
that petitioner’s address was 1712 Humboldt Avenue South, 
Minneapolis, Minnesota; that the respondent had mailed to 
the petitioner a notice of deficiency on November 22, 1927, 
showing a deficiency of $3,025.62 for the years 1924 and 
1925, but denied all of the remaining allegations contained 
in the petition. 

3. The cause being at issue under the rules of practice of 
the Board upon the filing of such answer, the petitioner and 

the respondent submitted a stipulation on October 

17 20, 1928 and agreed that the Board determine the ap¬ 
peal from the facts set forth in this stipulation. The 

pertinent facts contained in this stipulation, together with 
the admissions in the pleadings are as follows: 


I 
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(a) The petitioner, on March 1, 1913, owned a one-eightli 

interest in certain real estate located in the city or Yonkers, 
State of New York, such one-eiglith having a fair market 
value of $50,000 on March 1, 1913. I 

( b ) On December 31, 1923,' the petitioner conveyed to the 
Julia Dyekman Andrus Memorial, Inc., a charitable institu¬ 
tion, her one-eighth interest in such real estate and received 
in payment therefor the sum of $50,000.00, represented by 
five notes, each in the amount of $10,000.00 maturing an- 
nuallv through the vear 1927. 

(c) The first note of $10,000.00 was there and! then can¬ 
celled and contributed by petitioner to the Julia; Dyekman 
Andrus Memorial, Inc. on December 31, 1923. Similar ac¬ 
tion was taken in each of the subsequent years Under con¬ 
sideration by the petitioner upon the maturity of: the notes. 

(d) The Julia Dyekman Andrus Memorial, I Inc. was 
solvent during the years 1923, 1924, 1925, 1926: and 1927 
and thus able to meet all its maturing obligations! 

( e ) The contributions of $10,000.00 each to j the Julia 
Dyekman Andrus Memorial, Inc., were deducted on peti¬ 
tioner’s income tax returns for the years 1924 and 1925 up 
to the 15% limitation provided by law. These Reductions 
were disallowed by the respondent on the ground that it 
was the property and not the notes which was contributed 
and therefore the entire contribution was made and was 
deductible in the year 1923. 

3. Thereafter, on February 19, 1929, the Board 
18 promulgated its findings of fact in accordance with 
the stipulation filed with the Board on October 20, 
1928. Along with its findings of fact the Board rendered 
an opinion in which it held that there was not sufficient 
evidnee in the stipulation to convince the Board that the 
Commissioner erred in disallowing the deduction of the con¬ 
tribution. | 

4. On February 19,1928, the Board entered its final order 
of redetermination, fixing deficiencies of $1,642.31 and $1,- 
383.31 for the years 1924 and 1925 respectively. ! 

IL j 

Designation of Court of Review. 

i 

The petitioner, being aggrieved by the said findings, opin¬ 
ion, decision and order of the Board, desires that the same 
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be reviewed by tliis honorable court. A stipulation lias been 
entered into with counsel for the respondent, to the effect 
that the appeal may be reviewed by this court. Said stipu¬ 
lation was entered into pursuant to the provisions of Sec¬ 
tion 1002 (Jl) of the Revenue Act of 1926, and is attached 
to this petition and made part hereof. 

III. 

Assignments of Error. 

The petitioner as a basis of review, Makes the following 
assignments of error: 

1. The Board erred in holding that there is not sufficient 
evidence in the record to convince the Board that it was 
not the purpose and intention of the petitioner at the time 
of the conveyance of the land (in 1923) to make to the cor¬ 
poration (Julia Dyckman Andrus Alemorial, Inc.) an abso¬ 
lute gift of her interest therein. 

19 2. The Board erred in failing to hold that the peti¬ 

tioner made gifts of $10,000.00 each to the Julia 
Dyckman Andrus Memorial, Inc., in 1924 and in 1925 which 
are deductible in computing net income of the petitioner for 
the vears 1924 and 1925. 

3. The Board erred in its final order in rendering deci¬ 
sion for the respondent in the sum of $1,642.31 and $1,383.31 
with respect to the deductibility of the contributions made 
by the petitioner in 1924 and 1925 respectively. 

IV. 

Conclusion. 

Wherefore your petitioner prays that this honorable court 
may review said findings, decision, opinion, and order and 
reverse and set aside the same, to the extent that the con¬ 
tribution by the petitioner to the Julia Dyckman Andrus 
Memorial, Inc. which was not allowed by the Board be 
allowed in the sum of $7,178.45 for the year 1924 and $7,- 
875.95 for the year 1925 and that the Clerk of the Board 
be directed to transmit and deliver to the Clerk of this 
court certified copies of all and every of the documents 
necessary and material to the presentation and considera- 
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tion of the foregoing petition for review and as required 
by the rules of this court and statutes made aild provided 
to the end that the errors complained of may f>e reviewed 
and corrected. 

And vour petitioner will ever prav. 

JACOB S. SEIDMAN, 

JACOB S. SEIDMAN, 

• • I 

Attorney for the Petitioner, 

2 Lafayette Street, New York City. I 


20 State of Minnesota, 

County of Hennepin, ss: 

i 

i 

Ida B. Williams, being- duly sworn, says that she is the pe¬ 
titioner above named; that she has read the petition; that 
the facts set forth therein are true to the best of her knowl¬ 
edge and belief and that the said petition is filed in good 
faith. 

IDA B. WILLIAMS. 


Sworn and subscribed to before me this 29th day of July, 
1929. i 


[Notarial Seal, Ramsey County, Minn.] 

W. A. WILLIAMS, 
Notary Public, Ramsey Co., Minn. 

My commission expires May 12, 1934. 

* I 

21 United States Board of Tax Appeals. 

j 

Docket No., 34043. 

i 

Ida B. Williams, Petitioner, 

v. ! 

i 

i 

Commissioner of Internal Revenue, Respondent. 

j 

i 

I 

Stipulation. ; 

! 

| 

Pursuant to Section 1002 (d) of the Revenuq Act of 1926, 
it is hereby stipulated by and between the parties hereto, 
through their respective counsel, that the appeal from the 

i 

i 

i 

i 

i 

i 

i 

i 
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Board’s decision may be reviewed by the Court of Appeals 
of the District of Columbia. 

Dated June 7, 1929. 

, J. S. SEIDMAN, 

For the Petitioner. 
i C. M. CHAREST, 

General Counsel, Bureau of bit. Rev., 

For the Commissioner. 

Now, September 16, 1929, the foregoing Petition for Re¬ 
view & Stipulation of Venue certified from the record as 
a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

22 United States Board of Tax Appeals. Filed Aug. 

13, 1929. 

United States Board of Tax Appeals. 

Docket No., 34043. 

Ida B. Williams, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Praecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days of the date 
of filing of the Petition for Review, in the above stated case, 
transmit to the Clerk of the Court of Appeals for the Dis-> 
trict of Columbia, certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decision of the Board. 

4. Petition for Review. 
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! 

No statement of evidence is necessary, since all of the 
facts were stipulated and are included in tile findings of 
fact of the Board. J 

The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court of Appeals 
for the District of Columbia. ! 

J. S. SEIDMAN. 

Dated New York, N. Y.,-, 1929. j 

JACOB S. SEIDMAN, I 

Attorney for Ida B. Williams, j 

2 Lafayette Street, New York, N . Y.\ 

Now, September 16,1929, the foregoing Praecipe certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

Endorsed on cover: Board of Tax Appeals.! No. 5058. 
Ida B. Williams, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. Piled 
Oct. 2, 1929. Henry W. Hodges, clerk. j 
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Court of Appeals of the District of Columbia 


No. 5059. 

! 

i 

Margaret A. Thorpe, Appellant, i 

1 

vs. 

Robert H. Lucas, Commissioner of Internal Revenue. 

* 


Docket Number, 33641. 
Margaret A. Thorpe 


v. 


Commissioner of Internal Revenue. 

I 

i 

i 

For Taxpayer: M. L. Seidman, C. P. A. 

For Commissioner: F. S. Easby-Smith, Es<j. 
To Mr. Littleton. See order 10-23-28. 


Docket Entries. 


1928. 


Jan. 6. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 7. Copy of petition served on General Counsel. 

Feb. 20. Answer filed by G. C. \ 

“ 27. Copy of answer served on taxpayer.! Gen. Cal. 

Oct. 20. Motion to consolidate with Dkts. #33545, 34043 
and 37627 with stipulation of facts requesting 
submission on pleadings reserving right to file 
brief, filed. See 33545. j 

Oct. 23. Order that motion, Oct. 20, be granted. Assigned 
to Mr. Littleton. Briefs to be filed within 30 
days. 

Nov. 10. Brief filed by G. C. See 33545. j 

13. Supplemental stipulation of facts fileii. See 33545. 
20. Brief filed by taxpayer. See 33545.! 

1—5059a I 
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1929. 

Feb. 19. Finding of facts and opinion rendered. Mr. Lit¬ 
tleton. Judgment will be entered for the 
Commr. 

“ 19. Decision entered. 

Aug. 13. Stipulation of venue filed. 

“ 13. Petition for review to Ct. of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

“ 13. Praecipe for record filed. 

14. Proof of service of petition and praecipe filed. 

19. Notice of appearance of J. S. Seidman as counsel 
for taxpayer filed. 

Now, September 16, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

2 Filed Jan. 6, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 33641. 

Margaret A. Thorpe, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, IT: 
FAR: C-2, FMA-60-D, dated November 12, 1927 and as a 
basis of her proceedings alleges as follows: 

1. The petitioner is an individual residing at 519 Mar¬ 
quette Avenue, Minneapolis, Minn. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A,” was mailed to the petitioner on 
November 12, 1927. 


o 
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3. The taxes in controversy are income taxes for the 

calendar year 1924 and the amount in controversy is the 
entire deficiency of $2,895.26. j 

4. The determination of tax set forth in shid notice of 
deficiency is based upon the following errors: j 

(a) The Commissioner of Internal Revenue has erro¬ 
neously failed to allow as deduction, in computing the net 
income of the petitioner for the year 1924, the amount of 
$10,000.00 contributed by the petitioner to thel Julia Dvck- 
man Andrus Memorial, Inc. in 1924. 

-5. The facts upon which the petitioiier relies as 

3 the basis of this proceeding are as follows: 

(a) The petitioner on January 2,1924^ made a con¬ 
tribution of $10,000 to the Julia Dvckman Andrus Memorial, 
Inc., a charitable corporation, no part of the 1 net earnings 
of which inures to the benefit of any private; shareholder 
or individual. 

(5) The amount of $10,000. was deducted on the Federal 
income tax return of the petitioner for the year 1924, as a 
contribution subject to the 15% limitation provided by law, 
which reduced the amount deduct ible to the sunji of $9,396.33. 

( c ) The Commissioner of Internal Revenue increased the 
net income of the petitioner as disclosed by her return in 
the sum of $9,396.33 and failed to allow any;part of such 
item as deduction for the year 1924. j 

6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent on each of the grounds and par¬ 
ticulars recited in Sections 4 and 5 of this oetition. 

A 

Wherefore petitioner prays that this Board may hear 
and redetermine* the deficiencv herein alleged. 

M. L. SEIDMAN, I 
M. L. SEIDMAN, C. P. A., 

(Counsel for Petitioner.) 

i 

(Post Office address:) 2 Lafavette Street, New York, 

n. y. ; 

I 

i 

4 State of Minnesota, 

County of Hennepin , ss: 

j 

Margaret A. Thorpe, hereby duly sworn, says that she is 
the Petitioner in this proceeding, j 

2—5059a j 
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That she has read the foregoing Petition and is familiar 
with the statements contained therein, and 
That the facts stated are true, except as to those facts 
stated to he upon information and belief, and those facts 
she believes to be true. 

MARGARET A. THORPE. 

Sworn to and subscribed before me this 3rd day of Janu¬ 
ary, 1928. 

f Notarial Seal Hennepin Co., Minn.] 

H. MYNDERSE, 

H. MYNDERSE, 

Notary Public . Hennepin County , Minn. 
My commission expires April 23rd, 1930. 

5 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :FAR :C-2. FMA-60D. 

Nov. 12, 1927. 

Mrs. Margaret A. Thorpe, 

519 Marquette Avenue, 

Minneapolis, Minnesota. 

Madam : 

The determination of vour tax liability for the vear 1924, 
discloses a deficiency of $2,895.26, as shown by the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-dav period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
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and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on snch petition has been made, the utipaid amount 
of the assessment must be paid upon notice; and demand 
from the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United Sates Board of Tax Ap¬ 
peals, you are requested to execute a waiver iof your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:FAR:C-2-FMA-60D. In the event that you 
acquiesce in a part of the determination, the jwaiver should 
be executed with respect to the items to which you agree. 

Respectfullv, 

D. H. BLAIR,! 

Commissioner, 

Bv C. B. ALLEN, 

Deputy Commissioner. 

Inclosures: Statement, Form A, Form 882J 
6 Copy. | 

IT :FAR:C-2. FMA-60D. j 

I 

Statement. i 

Npv. 12, 1927. 

In re Mrs. Margaret A. Thorpe, 519 Marquette Avenue, 


Minneapolis, Minnesota. 

Deficiency 

Year. j in tax. 

1924 .. I.... $2,895.26 

i 


i 

The report of the Internal Revenue Agent in Charge 
at St. Paul, Minnesota, dated February 16,11926, covering 
the verification of your income tax return for the year 1924 
has been reviewed and approved by this office disclosing 
the following adjustments in your net income : 


Net income disclosed by your return. \. . . . $64,281.08 

Add: Contributions disallowed.!. . . . 9,396.33 

i ? 

! 

i 

Adjusted net income.j. . . . $73,677.41 
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Explanation of Changes. 

After careful consideration of all the statements made 
in the various protests submitted by you to the Internal 
Revenue Agent in Charge at St. Paul, Minnesota, and to 
information submitted at conferences held in this office un¬ 
der dates of December 4, 1926 and March 18, 1927, it is held 
bv this office that the fair market value as at December 
.‘>1, 1923, of your 1/8 interest in the tract of land, absolute 
title to which was transferred on December 31, 1923, to the 
Julia Dyekman Andrus Memorial, Incorporated, constitutes 
a gift made to that corporation in 1923 and as such is an 
allowable deduction from the gross income for the year 
1923 only, subject to the limitations of Section 214 (a) (11) 
of the Revenue Act of 1921. Therefore, the contributions 
in the amount of $10,000.00 alleged to have been made to 
the Julia Dyekman Andrus Memorial, Incorporated, in 1924 
and claimed as a deduction under Item 15 of the return 
have been disallowed. 

Inasmuch as the review of your case discloses a deficiency 
in tax ns stated above, your claim for the refund of $2,020.38 
for the year 1924 will be rejected and the rejection will offi¬ 
cially appear on the next schedule to be approved by the 
Commissioner. 

Payment of the tax should not be made until a bill is re^ 
eeived from the Collector of Internal Revenue for your dis¬ 
trict, and remittance should then be made to him. 

Xow, September 16, 1929, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 

i 

i 
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i 

7 Filed Feb. 20, 1928. United States BOard of Tax 

Appeals. 

i 

i 

United States Board of Tax Appeals. 

j 

Docket No., 33641. j 

i 

i 

Margaret A. Thorpe, Petitioner!, 

V. | 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Answer. 

j 

i 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed in the 
above-entitled appeal, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the petition. 

4. Denies that the Respondent erred in the determination 
of the deficiency tax. j 

5 (a). Denies that the petitioner made a contribution of 
$10,000.00 to the Julia Dyckman Andrus Metnorial, Incor¬ 
porated, on January 2,1924, For lack of information denies 
that the Julia Dyckman Andrus Memorial, Incorporated, is 
a charitable corporation and denies that no part of its net 
earnings inures to the benefit of any private shareholder or 
individual. 

(/>). Admits that the amount of $10,000.00 was deducted 
on the petitioner’s income tax returns for 1924 as a con¬ 
tribution subject to the 15% limitation provided by law, 
which after allowing for other contribution^ made bv the 
petitioner, reduced the amount deducted on j account of the 
item in question to the sum of $9,396.33. 

8 (r) Admits that the respondent j increased the 
taxable net income of the petitioner ak shown by the 

return, by the amount of $9,396.33. | 

Denies generally and specifically each and every allega¬ 
tion not hereinbefore admitted, qualified or; denied. 

| 

i 
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Wherefore it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. 

C. M. CHAREST, 

General Counsel. Bureau of Internal Revenue. 

7 • 

Of Counsel: 

CLARK T. BROWN, 

Special Attorney , Bureau of Internal Revenue. 
CTB/spt. 

Now, September 16, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


9 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos., 33545, 33641, 34043, 37627. 

John E. Andrus, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Margaret A. Thorpe, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Ida B. Williams. Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 

Helen A. Benedict, Petitioner, 

v. 


Commissioner ok Internal Revenue, Respondent. 

Promulgated February 19, 1929. 

Action of Commissioner affirmed, for lack of sufficient 
evidence showing he committed error in disallowing de- 
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ductions claimed on account of alleged contributions to a 
charitable corporation during the years involved. 

i 

M. L. Seidman, C. P. A., for the petitioner^. 

Frank S. Easby-Swith, Esq., for the respondent. 

The Commissioner determined deficiencies!as follows: 


1924. 


i 

1925. 


1920. 


John E. Andrus, Jr. $1,277.24 $jl,933.08 . 

.Margaret A. Thorpe. 2,895.20 .i. 

Ida B. Williams. 1,642.31 i,383.31 . 

Helen A. Benedict. 1,108.21 I 903.58 $1,661.45 


The facts are stipulated. 

The issue is whether each of the petitioner^ for the years 

involved is entitled to a deduction of $10,000 alleged to 

have been a charitable contribution made to the Julia Dvck- 

* 

man Andrus Memorial, Incorporated. 


10 


Findings of Fact. 


John E. Andrus, Jr., Margaret A. Thorne and Ida B. 
Williams are residents of Minneapolis, Minnesota. Helen 
A. Benedict is a resident of Yonkers, New Yor k . 

Mrs. Julia Dyckman Andrus, wife of John E. Andrus, 
Sr., and mother of the petitioners, died intestate prior to 
March 1, 1913, possessed at the time of her ideath of a life 
estate with remainder over to the children in!a certain tract 

i 

of land containing approximately 112VI: acres, situated in 
Yonkers, New York. 

For a long time after the death of Mrs. Andrus, her hus¬ 
band had planned to organize a charitable institution in 
memory of his wife, said institution to bear! her name. It 
was his desire that the land mentioned should remain in an 
undivided condition and become the property of the pro¬ 
posed memorial corporation. This matter Was referred to 
in discussion with his three sons and five} daughters at 
various times during the several years prior to 1923. 

From the inception of the plan, the sons }vere willing to 
contribute their respective shares in the tract for the pur¬ 
pose contemplated, but the daughters were not. The un¬ 
willingness of the daughters to contribute i their share in 
the land so displeased their father that, upoiji being advised 
of their attitude in the matter, he declared I he would him- 
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self purchase the interest of those declining to freely con¬ 
tribute their share in said land and would himself con¬ 
tribute the shares thus purchased. About this time he wrote 
letters to his children advising them of his plans, and asked 
them to place a price on their undivided interest in the 
property. Upon receipt of his letters the children discussed 
the matter of the value of the property and agreed 

11 on the sum of $400,000 as a price at which they would 
sell the property to their father as a memorial to 

their mother. 

The displeasure of the father became so impressed upon 
his daughters that eventually they decided to join the three 
sons in the creation of the corporation called the Julia 
Dyekman Andrus Memorial, Incorporated. 

The aforesaid memorial was incorporated March 26,1923 
as a charitable organization under the laws of the State of 
New York for the following purposes: 

To care for needy children and other persons in a suitable 
home or homes and in such other ways as may be thought 
desirable; to promote their welfare and to provide such 
oversight, guidance and assistance as may help to establish 
and maintain them as useful members of society. 

The Julia Dyekman Andrus Memorial, Incorporated, is a 
charitable institution. 

The board of directors of said memorial was composed 
of John E. Andrus, Sr., William H. Taylor and Hamlin F. 
Andrus. 

December 31, 1923, the petitioners in conjunction with 
the other children conveyed the property in question to the 
Julia Dyekman Andrus Memorial, Incorporated, at which 
time no written contract of sale was entered into, but notes 
were issued by the said memorial to the said children in 

T 

the total amount of $400,000, said notes maturing over a 
period of five years. Each of the eight children received 
notes totalling, $50,000, each note being for the sum of $10,- 
000. The notes were identical, except for the dates of ma¬ 
turity and the name of the payee, and are as follows: 

12 $ 10 , 000 . 

On-,-, after date, Julia Dyekman An¬ 

drus Memorial* Incorporated, promises to pay to the order 
of-$10,000.00 at the office of-, if she (or 
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lie) shall be living on that date, otherwise this!note shall be 
null and void. 

Value received with interest. 

JULIA DYCKMAN ANDRUS MEMORIAL, 


Incorporated, 


Bv JOHN E. ANDRUS, President . j 

I 

The first note of $10,000 received by each of|the aforesaid 
children was, December 31, 1923, canceled and submitted to 
ihe memorial as a contribution for that year. From 1923 
to 1927 the notes payable to the children an<jl maturing in 
those respective years were canceled and given to the Julia 
Dyckman Andrus Memorial, Incorporated. | 

The alleged sale of December 31, 1923, as aforesaid, was 
not reported in the income-tax returns of t)ie petitioners 
but each of them deducted as a contribution to the said 
memorial $10,000 as representing the face valhe of the notes 
canceled and delivered to said memorial, and jin each subse¬ 
quent year’s returns like deductions have be£n claimed. 

The Commissioner has treated the transfer of the prop- 
ertv to the memorial in 1923 as a gift and allowed each of 
the children to deduct in 1923 as a contribution their pro 
rata share of the fair market value of the property on 
March 1,1913 to the extent of the 15 per cent limitation al¬ 
lowed bv law. | 

The property in question had a fair marketivalue of $400,- 

000 on March 1, 1913. 

• | 

At the time the land was conveyed to the jnemorial, said 

memorial had no assets whatever. The petitioner, 

13 John E. Andrus, Jr., did not carry thej notes received 

bv him from said memorial on his books as an asset 

•• i 

until after an examination of his books had tyeen made by a 
revenue agent; nor was the property so carried. 

The Julia Dyckman Andrus Memorial, Incorporated, was 
solvent during the years 1923, 1924, 1925 and 1926. 


Opinion. 


Littleton: The Commissioner allowed epch of the chil¬ 
dren to deduct in 1923 as a contribution theitf pro rata share 
of $400,000, the value of the property to the extent of the 15 
per cent limitation allowed by law. 

In the light of the facts stipulated we are of the opinion 
that the action of the Commissioner should be approved. 


j 

i 

i 

i 


i 
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The deed conveying the land to the Julia Dyckman An¬ 
drus Memorial, Incorporated, is not in evidence. It appears 
that the sons of Mrs. Julia Dyckman Andrus were “from 
the inception of the plan’- to create the charitable memorial 
corporation, “willing to contribute their respective shares 
in the tract for the purpose contemplated’' and that sub¬ 
sequently the displeasure of the father at the unwillingness 
of the daughters to do likewise, so impressed the daughters 
“that eventually they decided to join the three sons in the 
creation of the charitable corporation,” whereupon, in 1923, 
the property was transferred to the corporation. 

On December 31, 1923, the day the notes were executed 
and the transfer of the property made, eight of the notes 
of $10,000 each were “canceled and submitted to the memo¬ 
rial as a contribution for that year bv the aforesaid chil- 
dren.” 

14 The Commissioner has determined that when the 
property was transferred to the corporation a gift 

thereof was then and there made by the petitioners and 
there is not sufficient evidence in the record to convince the 
Board that it was not the purpose and intention of peti¬ 
tioners at the time of the conveyance of the land, to make 
to the corporation an absolute gift or donation of his or her 
interest therein as a memorial to their mother, as contem¬ 
plated by every one in the formation of the corporation. 

Reviewed bv the Board. 

•Judgment will be entered for the respondent. 

Now, September 16, 1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 

15 United States Board of Tax Appeals, Washington. 

Docket No., 33641. 

Margaret A. Thorpe, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 19,1929, it is 


I 

I 


j 

i 
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Ordered and decided that there is a deficiency jfor the year 
1924 in the amount of $2,895.26. j 

Enter. ! 

(Signed) B. Ii. LITTLETON, 

Member United States Board of Tai Appeals . 


Entered Pel). 13, 1929. 

j 

A true copy. Teste: ! 

G. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals.l 

i 

i 

Now, September 16,1929, the foregoing Decision certified 
from the record as a true copy. j 


[Seal U. S. Board of Tax Appeals.] 

i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


16 United States Board of Tax Appeals.! Filed Aug. 

13, 1929. | 

I 

Court of Appeals for the District of Columbia. 

Docket No., 33641. 1 

j 

I 

j 

Margaret A. Thorpe, Petitioned, 

i 

v i 

v • 

I 

Commissioner of Internal Revenue, Respondent. 

Petition for the Review of Decision of the 'United States 

Board of Tax Appeals . 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

j 

Margaret A. Thorpe, in support of this petition, filed in 
pursuance of Section 1001 of the Act of Congress approved 
February 26, 1926, entitled the Revenue Act of 1926, for the 
review of the decision of the United States! Board of Tax 
Appeals rendered on February 19, 1929, determining a de¬ 
ficiency in income taxes of this petitioner fpr the calendar 
year 1924 in the sum of $2,895.26, respectfully shows to 
this honorable court as follows: i 


j 

i 

i 


I 
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I. 


Statement of the Nature of the Controversy 


1. On January 6,1928, the petitioner filed with the United 
States Board of Tax Appeals (hereafter referred to as the 
Board) in accordance with the provisions of the Revenue 
Act of 1926, her petition for the redetermination of a de¬ 
ficiency in income taxes for the calendar year 1924 in the 

sum of $2,895.26 as proposed by the respondent and 

17 set forth in the final notice of deficiency mailed to 
the petitioner by the respondent under date of No¬ 
vember 12, 1927. Said petition alleged in part as follows, 
namely, that: 

The petitioner's address during the calendar year 1924, 
and at the time of filing this petition was 519 Marquette 
Avenue, Minneapolis, Minnesota. On January 2, 1924, the 
petitioner made a contribution of $10,000.00 to the Julia 
Dyckman Andrus Memorial, Inc., a charitable corporation, 
no part of the net earnings of which inured to the benefit of 
any private shareholder or individual. The petitioner de¬ 
ducted this amount on her Federal income tax return for 
the year 1924 as a contribution subject to the 15% limita¬ 
tion provided by law which reduced the amount deductible 
to the sum of $9,396.33. The respondent disallowed this 
entire amount and increased the net income of the peti¬ 
tioner as disclosed bv her return bv the sum of $9,396.33 
and thereby computed the entire deficiency of $2,895.26 
which gave rise to the appeal to the Board. 

2. Thereafter, on February 20, 1928, the respondent filed 
with said Board his answer to said petition which answer 
admitted that petitioner’s address was 519 Marquette Ave¬ 
nue. Minneapolis, Minn.: that the respondent had mailed to 
the petitioner a notice of deficiency on November 12, 1927. 
showing a deficiency of $2,895.26 for the year 1924. ad¬ 
mitted that the contribution was deducted on the return of 
the petitioner in the sum of $9,396.33 in accordance with the 
15% limitation provided by law: that the respondent in¬ 
creased the taxable net income of the petitioner as shown 
by her return by this amount of $9,396.33 but denied that 
the petitioner made a contribution of $10,000.00 to the Julia 

Dyckman Andrus Memorial. Inc., on January 2, 1924 

18 and for lack of information denied that the Julia 


j 

i 


MARGARET A. THORPE VS. COM MR. OF INT. REV. 15 

i 

Dyckman Andrus Memorial, Inc., is a charitable corpora¬ 
tion and denied that no part of its earnings inured to the 
benefit of any private shareholder or individual. 

3. The cause being at issue under the rules of practice of 
the Board upon the filing of such answer, the petitioner and 
the respondent submitted a stipulation on October 20, 1928 
and agreed that the Board determine the appeal from the 
facts set forth in this stipulation. The pertinent facts con¬ 
tained in this stipulation, together with the admissions in 
the pleadings are as follows: j 

(a) The petitioner, on March 1, 1913, owned; a one-eighth 

interest in certain real estate located in the city of Yonkers, 
State of New York, such one-eighth having a fair market 
value of $50,000 on March 1, 1913. j 

(b) On December 31,1923, the petitioner conveyed to the 

Julia Dyckman Andrus Memorial, Inc., a charitable insti¬ 
tution, her one-eighth interest in such real estate and re¬ 
ceived in payment therefor the sum of $50,000.00, repre¬ 
sented by five notes, each in the amount of $10,000.00 matur¬ 
ing annually through the year 1927. j 

(c) The first note of $10,000.00 was there and then can¬ 
celled and contributed by the petitioner to thb Julia Dyck¬ 
man Andrus Memorial, Inc., on December 31, 1923. Simi¬ 
lar action was taken in each of the subsequent years under 
consideration by the petitioner upon the maturity of the 

notes. j 

19 (d) The Julia Dyckman Andrus Memorial, Inc. 

was solvent during the years 1923, 19$4, 1925, 1926 
and 1927 and thus able to meet all its maturing obligations. 

(e) The contribution of $10,000.00 to the Julia Dyckman 
Andrus Memorial, Inc. was deducted on petitioner’s income 
tax return for the year 1.924 up to the 15% limitation pro¬ 
vided by law. This deduction was disallowed by the re¬ 
spondent on the ground that it was the property and not 
the notes which was contributed and therefore the entire 
contribution was made and was deductible in the year 1923. 

3. Thereafter, on February 19, 1929, the Board promul¬ 
gated its findings of fact in accordance with Ijhe stipulation 
filed with the Board on October 20, 1928. Along with its 
findings of fact the Board rendered an opinibn in which it 
held that there was not sufficient evidence in j;he stipulation 
to convince the Board that the Commissioned erred in dis¬ 
allowing the deduction of the contribution, j 
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4. On February 19, 1929, the Board entered its final order 
of redetermination, fixing the deficiency in the sum of 
$2,895.26. 

II. 

Designation of Court of Review. 

The petitioner, being aggrieved by the said findings, 
opinion, decision and order of the Board, desires that the 
same be reviewed by this honorable court. A stipulation 
has been entered into with counsel for the respondent, to 
the effect that the appeal may be reviewed by this court. 
Said stipulation was entered into pursuant to the provi¬ 
sions of Section 1002 (d) of the Revenue Act of 1926, and 
is attached to this petition and made part hereof. 

20 III. 

Assignments of Error. 

The petitioner as a basis of review, makes the following 
assignments of error: 

1. The Board erred in holding that there is not sufficient 
evidence in the record to convince the Board that it was not 
the purpose and intention of the petitioner at the time of 
the conveyance of the land (in 1923) to make to the cor¬ 
poration (Julia Dyckman Andrus Memorial, Inc.) an ab¬ 
solute gift of her interest therein. 

2. The Board erred in failing to hold that the petitioner 
made a gift of $10,000.00 to the Julia Dyckman Andrus Me¬ 
morial, Inc. in 1924 which is deductible in computing net 
income of the petitioner for the year 1924. 

3. The Board erred in its final order in rendering de¬ 
cision for the respondent in the sum of $2,895.26 with re¬ 
spect to the deductibility of the contribution made by the 
petitioner in 1924. 

IV. 

Conclusion. 

Wherefore your petitioner prays that this honorable 
court may review said findings, decision, opinion, and order 
and reverse and set aside the same, to the extent that the 
contribution by the petitioner to the Julia Dyckman Andrus 


I 


I 

i 
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Memorial, Inc. which was not allowed by the Board be 
allowed in the sum of $9,396.33 and that the Clerk of the 
Board be directed to transmit and deliver to the Clerk of 
this court certified copies of all and every of th^ documents 
necessary and material to the presentation and considera¬ 
tion of the foregoing petition for review and as| required by 
the rules of this court and statutes made and pro- 

21 vided to the end that the errors complained of may 
be reviewed and corrected. 

And vour petitioner will ever prav. 

JACOB S. SEIDMAN. 
JACOB S. SEIDMAN, j 

Attorney for the Petitioner, 

2 Lafayette Street, Neiv York City j 

j 

State of Minnesota, j 

County of Hennepin, ss: j 

Margaret A. Thorpe, being duly sworn, says that she is 
the petitioner above named; that she has read ithe petition; 
that the facts set forth therein are true to thq best of her 
knowledge and belief and that the said petition is filed in 
good faith. 

MARGARET A. THORPE. 

i 

i 

Sworn and subscribed to before me this 22ndl day of July, 
1929. ! 

H. MYNDERSE, 

H. MYNDERSE, 

Notary Public, Hennepin Co'hnty, Minn. 
My commission expires Apr. 23rd, 1932. j 

22 United States Board of Tax Appeals. 

i 

Docket No., 33641. j 
Margaret A. Thorpe, Petitioner^ 

v. i 

i 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

Pursuant to Section 1002 (d) of the Revenue Act of 1926, 
it is hereby stipulated by and between the parties hereto, 


i 


i 


18 


MARGARET A. THORPE VS. COMMR. OF INT. REV. 


through their respective counsel, that the appeal from the 
Board's decision may be reviewed by the Court of Appeals 
of the District of Columbia. 

Dated June 7, 1929. 

I J. S. SEIDMAN, 

; For the Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of Int. Rev., 

For the Commissioner. 


Xow, September 16, 1929, the foregoing Petition for Re¬ 
view & Stipulation of Venue certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

; Clerk U. S. Board of Tax Appeals. 

23 United States Board of Tax Appeals. Filed Aug. 
13, 1929. 

United States Board of Tax Appeals. 


Docket No., 33641. 
Margaret A. Thorpe, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Prcecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days of the date 
of filing of the Petition for Review, in the above stated case, 
transmit to the Clerk of the Court of Appeals for the Dis¬ 
trict of Columbia, certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decision of the Board. 

4. Petition for Review. 
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! 

No statement of evidence is necessary, sinde all of the 
facts were stipulated and are included in the findings of fact 
of the Board. j 

The foregoing to be prepared, certified, and j transmitted 
as required by law and the rules of the Court of Appeals 
for the District of Columbia. i 

J. S. SEIDMAN. 

' 

Dated New York, N. Y.,-, 1929. j 

! 

JACOB S. SEIDMAN, ! 

Attorney for Margaret A. Thorpe , • 

2 Lafayette Street, New York , N. Y. 

Now, September 16, 1929, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tate Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5059. 
Margaret A. Thorpe, appellant, vs. Robert H. Lucas, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Oct. 2,1929. Henry W. Hodges, Clerk. 

j 
j 

i 

i 

I 

I • • 
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No. 5060. ! 

Helen A. Benedict, Appellant, j 

i 

vs. 

i 

i 

Robert H. Lucas, Commissioner of Internal Revenue 


1 Docket Number, 37627. 

Helen A. Benedict 


Commissioner of Internal Revenue. 

For Taxpayer: M. L. Seidman, C. P. A. j 
For Commissioner: F. S. Easby-Smith, Esq^ 

Docket Entries. ! 

1928. | 

Apr. 23. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 24. Copy of petition served on General Counsel. 

June 20. Answer filed by G. C. j 

“ 29. Copy served on taxpayer. General j Calendar. 

Oct. 20. Motion to consolidate with Dkts. :33545, 33641, 
and 34043, with stipulation of facts requesting 
submission on pleadings reserving right to file 
briefs filed. See 33545. j 

44 23. Order that proceedings be consolidated and stand 

submitted. Briefs due in 30 days,! entered. As¬ 
signed to Mr. Littleton. 

Nov. 10. Brief filed by G. C. See 33545. j 
“ 13. Supplemental stipulation of facts filed. See 

33545. | 

“ 20. Brief filed by taxpayer. See 33545L 

1—5060a j 
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1929. 

Feb. 19. Findings of fact and opinion rendered. Mr. 

Littleton. Judgment will be entered for the 
respondent. 

44 19. Decision, entered. 

Aug. 13. Stipulation of venue filed. 

44 13. Petition for review to Ct. of Appeals of D. C. with 

assignments of error filed by taxpayer. 

44 13. Praecipe for record filed. 

44 14. Proof of service of petition and praecipe filed. 

44 19. Notice of appearance of J. S. Seidman as counsel 

for taxpayer filed. 

Now, September 16, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Apr. 23,1928, United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 37627. 

Helen A. Benedict, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
IT:FAR:B-14, FMA:60D, dated March 3, 1928, and as a 
basis of her proceedings alleges as follows: 

1. The petitioner is an individual residing at 165 Hudson 
Terrace, Yonkers, N. Y. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit 44 A”, was mailed to the petitioner on 
March 3, 1928. 
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3. The taxes in controversy are income taxes for the cal¬ 
endar years 1924, 1925 and 1926, and the amount in con¬ 
troversy is the entire deficiency of $3,733.24. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue has erro¬ 
neously failed to allow as deduction, in computing the net 
income of the petitioner for the years 1924, 192^ and 1926, 
the amount of $10,000.00 contributed by the petitioner to 
the Julia Dyckman Andrus Memorial, Inc., in each of the 
years 1924, 1925 and 1926. j 

3 5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The petitioner in 1924, 1925 and in 1926| made con¬ 
tributions of $10,000.00 in each year to the Julia Dyckman 
Andrus Memorial, Inc., a charitable corporation, no part 
of the net earnings of which inures to the beijefit of any 
private shareholder or individual. 

(&) The amounts of $10,000.00 were deducted on the 
Federal income tax return of the petitioner for the years 
1924, 1925 and 1926, as a contribution. j 

(c*) The Commissioner of Internal Revenue increased 
the net income of the petitioner as disclosed by her returns 
for the years 1924, 1925 and 1926, in the sum of $10,000.00 
for each year, and failed to allow any part of siich item as 
deduction in each year. 

6. The petitioner prays for relief from th^ deficiency 
asserted by the respondent on each of the grounds and 
particulars recited in sections 4 and 5 of this petition. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. ! 

M. L. SEIDMAN. 

M. L. SEIDMAN, C. P. A., 

(Counsel for Petitioner ). 

(Post Office^address:) 2 Lafayette Street, New York, 
N. Y. 

j 

4 State of New York, 

County of Westchester, ss: 

i 

Helen A. Benedict, hereby duly sworn, says j that she is 
the Petitioner in this proceeding; 

2—5060# 
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That she has read the foregoing- Petition and is familiar 
with the statements contained therein, and 

That the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts 
she believes to be true. 

HELEN A. BENEDICT. 


Sworn to and subscribed before me this 19th day of 
April, 1928. 

PETER AMBROSE BRADY, 

Notary Public. 

5 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 


Address reply to Commissioner of Internal Revenue and 
refer to —. 

March 3, 1928. 

Mrs. Helen A. Benedict, 

155 Hudson Terrace, 

Yonkers, New York. 

Madam : 


In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of your tax 
liability for the years 1923, 1924, 1925 and 1926 discloses a 
deficiency of $3,733.24 for the years 1924, 1925 and 1926 
and an overassessment of $8.81 for the years 1923 as shown 
in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. How¬ 
ever, if you acquiesce in this determination, you are re¬ 
quested to execute the enclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :C :P-7. 

Respectfully, 

D. H. BLAIR, 


Commissioner. 

(Signed) By C. B. ALLEN, 

Deputy Commissioner. 


Enclosures: Statement, Form A, Form 882. 

(Here follows statement, marked pages 6, 7, 8, 9, and 10.) 


! 


I 
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STATEMENT 


IT:EAR:3-14 
FMA:6QD 


i 


Msirch 3, 1928 


I 


! 

I 


In re: Mrs. Helen A. Benedict,! 

155 Hudson Terrace, i 

Yonkers, New York. j 


Year 

Deficiency in Tax 

0 ve ra s se s sment 

1923 


$ 8 JSl 

1924 

$1,108.21 


1925 

963.58 

i 

1926 

1.661.45 

1 

Total 

$3,733.24 

$ 8Jsi 


A review of your income tax returns for the years 1923 to 
1926, inclusive, discloses the following adjusted net income and tax 
liability. 


1923. 


Net income disclosed by Revenue Agent’s report. 
Deduct: 

1. Increase in contributions 
Adjusted net income 


May!10, 1926 . 

$ 26.229.00 


_ 55.67 , 

$ 26,173.33 


Less: 

Personal exemption and credit j 

for dependents $ 2,400.00 

Dividends 12.238.23 j 


■ • 14,638.23 . 


Income subject .to normal tax 


11,535.10 


Computation of Tax 


Normal tax at 4# on $4,000.00 
Normal tax at 8 % on $7,535.10 
Surtax on $26,173.33 


$ 160.00- 
602.81 
999.07 


Total tax liability. Line 31 


| 1,761.88 


Correct tax. Line 31 

Tax paid at source. Line 32 

Net tax. Line 34 


$ 1,761.88 

| 25.18 

i 




i 

I 

I 




Statement 


copy 


Mrs. Helen A.. Benedict 

Brought Forward 

Less: 25# reduction. 

Revenue Act of 1924, 
1/4 of Line 34 
1/4 of Line 32 


Interest 

To^al 

Tax previously assessed 
Less: 

25# reduction. 
Revenue Act of 1924 

Total 

Additional tax assessed 
Interest assessed 

Total tax assessed 

Ove ra s se 3 sine nt 


$1,736.70 

$ 434.18 

6.29 440.47 

$1,296.23 
11.75 
$1,307.98 

$1,587.97 

396.99 

$1,190.98 

113.18 

12.63 

1.316.79 

8.81 


Explanation of Changes 

1. On .the basis of information on file in this office it 
is held that the fair market value as at December 31, 1923 of your 
1/8 interest in a certain tract of land, absolute title to which 
was transferred on December 31, 1923 to the Julia Dyckman Andrus 
Memorial, Incorporated, constitutes a gift made to that corporation 
in 1923, and as such Is an allowable deduction from the gross incora* 
for that year only, subject to the limitations of Section 214 (a) 
(11) of the Revenue Act of 1921. Therefore, the deduction claimed 
by you for contributions has been increased from $4,563.15 to 
$4,618.82. 


1924 

Net Income disclosed by your return 
Add: 

1. Julia Dyckman Andrus Memorial 
contribution disallowed 

Revised net Income 


$34,527.01 

6,093.00 

$40,620.01 



COPY 


i 


Mrs. Helen A. Benedict 


Statement 

Brought forward 


$40,620.01 

Less: Dividends 

Personal exemption 

$21,195.18 

22.045.18 

and credit for dependents 

1,650.00 

Subject to normal tax 


$17,774.83 

j 

Computation of Tax 

| 

Normal tax at 2 % on $4,000.00 


180.00 

Normal tax at 4jj on $4,000.00 


160.00 

Normal tax at 6 % on $9,774.83 


586.49 

Surtax on $40,620.01 


2,120.60 

Total tax 


$ 2,947.09 

1 

Less: 


j 

i 

i 

Earned income credit 

$ 16.75 

1 

1 

Tax paid at source 

30.05 

•46.80 

Net tax 


$ 2,900.29 

Tax assessed 


1.792.08 

Deficiency 


$ 1,108.21 


i 

! 

Explanation of Change 

1. In riew of the Explanation given trader the year 1923, 
the deduction of $6,093.00 taken by you under Item 15i of your return 
ae a contribution to the Surdna Foundation has been disallowed. 


1925 


Ket income disclosed by your return 


$35,746.15 


Add: 

1. Julia Dyckaan Andrus Memorial 
contributions disallowed 
Adjusted net income 


6,308.14 
$42,054.29 


I 

I 

i 

i 
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Mrs. H. A. Benedict 


Statement 


Brought forward 


$ 42,054.29 

Less: 

Dividends 

$ 25,628.43 


Personal exemption and 
credit for dependents 

2.150.00 

27.778.43 

Income subject to normal tax 


$ 14,275.86 

Computation of Tax 


Normal tax at l£# on $4,000.00 


$ 60.00 

Normal tax fit 3 % on $4,000.00 


120.00 

Normal tax at' 3 % on $6,275.86 


313.79 

Surtax on $42,054.29 


2,025.97 

Total tax 


$ 2,519.76 

Less: 

Earned income credit 

$ 10.69 


Tax paid at source 

28.31 

39.00 

Net Tax 


$ 2,480.76 

Tax assessed 


1,517.18 


Deficiency $ 963.58 


lSxplanation of Change 

1. In view of the explanation given under the year 1923, 
the deduction of $6,308.14 taken under Item 15 of your return for the 
year 1925 as a contribution to the Surdna Foundation has. been disallowe< 


1926. 

Set income disclosed by your return 
Add: 

1. Julia Dyckman Andrus Memorial • 
contribution disallowed 

Adjusted net Income 

Less: 

Dividends $39,666.40 

Personal exemption and 
credit for dependents 2,150.00 

Income subject to normal tax 


$ 49,642.39 

8.760.42 ' 
$ 58,402.81 


41.816.40 
$ 16,586.41 
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| 

i 

I 


| 

i 

i 


i 

i 


Mrs* Helen A. Benedict. 


| 

Statement 


$ 60.00 
120.00 
429.32 
14,160.42 

$4,769.74 


42.16 
$j 4,727.58 
I 3,066,13 

.Deficiency $ 1,661.45 


Explanation of Change 

1. In view of the explanation given under the year 1923, 
the deduction of $8,760.42 taken by you under Item 15 of your return 
for the year 1926 as a contribution to Julia Dyokmarj Andrus Memorial, 
Incorporated, has been disallowed. 

The overassessment shown herein will -be -made the subject 
to a Certificate of Overassessment which will reach yjou In due course 
through the office of the Collector of Internal Revenue for your 
district, and will be applied by that official JLn accordance with 
Section 284 of the Revenue Act of 1926. 

• i 

The right of petition as indicated on page one of this 
letter refers only to any deficiency in tax indicated herein, inas¬ 
much as. there is no provision in the revenue Act of/1926 granting 
the right of petition against the determination of'aiiy overassessment 
found upon a review of your return. 

Payment of the deficiency in tax should not* be made until 
a bill is received from the Colleotor of Internal Revenue for your 
district, and remittance should then be made to him.j 

w 

Now, September 16, 1929. 

true copy. 


t foregoing Petition certified from the record as a 



Of Tax Appeals. 


Computation of Tax 

Normal tax at on $4,000.00 
Normat-tax at 3% on $4,000.00 
Normal tax at 5 % on $8,586.41 
Surtax on $58,402.81 

Total tax 

Less t 

Earned income credit $ 10.69 

' Tax paid at source 31.47 

Net tax 

Tax assessed 


i 
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11 Filed Jun. 20, 1928, United States Board of Tax 

Appeals. 

• i 

United States Board of Tax Appeals.', 

I 

Docket No., 37627. I 

i 

Helen A. Benedict, Petitioner, 

j 

v 

Commissioner of Internal Revenue, Respondent. 

| 

Ansiver. 

Comes now the Commissioner of Internal Revenue, by his 
attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition of this tax¬ 
payer, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies error as assigned in paragraph 4 of the peti¬ 
tion. | 

5. Denies the allegations of fact contained in paragraph 5 
and subdivisions thereof of the petition. 

Denies generally and specifically each and every allega¬ 
tion of error and of fact contained in the taxpayer’s peti¬ 
tion not hereinbefore admitted, qualified or denie$. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

FRANK S. EASBY-SMITH, j 

Special Attorney , Bureau of j 

Internal Revenue. 


i 

i 

; 

! 
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Now, September 16, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

12 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

United States Board of Tax Appeals. 

Docket Nos., 33545, 33641, 34043, 37627. 

John E. Andrus, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Margaret A. Thorpe, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Ida B. Williams, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Helen A. Benedict, Petitioner, 

v. 

Commissioner of. Internal Revenue, Respondent. 

Promulgated February 19, 1929. 

Action of Commissioner affirmed, for lack of sufficient 
evidence showing he committed error in disallowing deduc¬ 
tions claimed on account of alleged contributions to a char¬ 
itable corporation during the years involved. 
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J 

M. L. Seidman, C. P. A., for the petitioners. ; 

Frank S. E ashy-Smith, Esq., for the respondent. 

The Commissioner determined deficiencies as j follows: 

j 

i924. 1925. 1926. 

John E. Andrus, Jr. $1,277.24 $1,933.0S . 

Margaret A. Thorpe. 2.S95.26 _!. 

Ida B. Williams. 1,642.31 1,3$3.31 . 

Helen A. Benedict. 1.10S.21 963.58 $1,661.45 

i 

i 

The facts are stipulated. 

The issue is whether each of the petitioners for the years 
involved is entitled to a deduction of $10,000 alleged to have 
been a charitable contribution made to the Julia Dyckman 
Andrus Memorial, Incorporated. 

j 

13 Findings cf Fact . 

i 

I 

John E. Andrus, Jr., Margaret A. Thorpe land Ida B. 
Williams are residents of Minneapolis, Minnesota. Helen 
A. Benedict is a resident of Yonkers, New Yorl<. 

Mrs. Julia Dyckman Andrus, wife of John E. Andrus, Sr., 
and mother of the petitioners, died intestate prior to March 
1, 1913, possessed at the time of her death of & life estate 
with remainder over to the children in a certain tract of 
land containing approximately 11.2 l /> acres, situated in Yon¬ 
kers, New York. 

For a long time after the death of Mrs. Andrus, her hus¬ 
band had planned to organize a charitable institution in 
memory of his wife, said institution to bear her name. It 
was his desire that the land mentioned should remain in 
an undivided condition and become the property of the 
proposed memorial corporation. This matter was referred 
to in discussion with his three sons and five daughters at 
various times during the several years prior to 1923. 

From the inception of the plan, the sons wefe willing to 
contribute their respective shares in the tract for the pur¬ 
pose contemplated, but the daughters were not. The un¬ 
willingness of the daughters to contribute thteir share in 
the land so displeased their father that, upon being ad¬ 
vised of their attitude in the matter, he declared he would 
himself purchase the interest of those declining to freely 
contribute their share in said land and would himself con- 
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tribute the shares thus purchased. About this time he wrote 
letters to his children advising them of his plans, and asked 
them to place a price on their undivided interest in the 
property. Upon receipt of his letters the children 

14 discussed the matter of the value of the property and 
agreed on the sum of $400,000 as a price at which they 

would sell the property to their father as a memorial to 
their mother. 

The displeasure of the father became so impressed upon 
his daughters that eventually they decided to join the three 
sons in the creation of the corporation called the Julia 
Dyckman Andrus Memorial, Incorporated. 

The aforesaid memorial was incorporated March 26, 1923 
as a charitable organization under the laws of the State of 
New York for the following purposes: 

To care for needy children and other persons in a suitable 
home or homes and in such other ways as may be thought 
desirable; to promote their welfare and to provide such 
oversight, guidance and assistance as may help to estab¬ 
lish and maintain them as useful members of society. 

* 

The Julia Dyckman Andrus Memorial, Incorporated, is 
a charitable institution. 

The board of directors of said memorial was composed of 
John E. Andrus, Sr., William H. Taylor and Hamlin F. 
Andrus. 

December 31,1923, the petitioners in conjunction with the 
other children conveyed the property in question to the 
Julia Dyckman Andrus Memorial, Incorporated, at which 
time no written contract of sale was entered into, but notes 
were issued by the said memorial to the said children in the 
total amount of $400,000, said notes maturing over a period 
of five years. Each of the eight children received notes 
totalling $50,000, each note being for the sum of $10,000. 
The notes were identical, except for the dates of maturity 
and the name of the payee, and are as follows: 

15 $10,000. 

On-,-, after date, Julia Dyckman Andrus 

Memorial, Incorporated, promises to pay to the order of 
-$10,000.00 at the office of-, if she (or he) 
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shall be living on that date, otherwise this no^e shall be 
null and void. 

Value received with interest. 

JULIA DYCKMAN ANDRUS MEMORIAL, 
Incorporated, 

By JOHN E. ANDRUS, President . 

The first note of $10,000 received by each of the aforesaid 
children was, December 31, 1923, canceled and submitted to 
the memorial as a contribution for that year. From 1923 
to 1927 the notes payable to the children and maturing in 
those respective years were canceled and given fo the Julia 
Dyckman Andrus Memorial, Incorporated. i 

The alleged sale of December 31, 1923, as aforesaid, was 
not reported in the income-tax returns of the petitioners but 
each of them deducted as a contribution to the sa}d memorial 
$10,000 as representing the face value of the notes canceled 
and delivered to said memorial, and in each subsequent 
year’s returns like deductions have been claimed. 

The Commissioner has treated the transfer df the prop¬ 
erty to the memorial in 1923 as a gift and allowed each of 
the children to deduct in 1923 as a contributioh their pro 
rata share of the fair market value of the property on 
March 1, 1913 to the extent of the 15 per cent limitation al¬ 
lowed by law. : 

The property in question had a fair market value of $400,- 
000 on March 1, 1913. j 

At the time the land was conveyed to the memorial, said 
memorial had no assets whatever. The petitioner, 
16 John E. Andrus, Jr., did not carry the notes received 
by him from said memorial on his booksjas an asset 
until after an examination of his books had been made by 
a revenue agent; nor was the property so carried. 

The Julia Dyckman Andrus Memorial, Incorporated, was 
solvent during the years 1923, 1924, 1925 and 1926. 

i 

| 

Opinion. 

i 

Littleton : The Commissioner allowed each! of the chil¬ 
dren to deduct in 1923 as a contribution their piio rata share 
of $400,000, the value of the property to the extent of the 
15 per cent limitation allowed by law. 
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In the light of the facts stipulated we are of the opinion 
that the action of the Commissioner should be approved. 

The deed conveying the land to the Julia Dyckman An¬ 
drus Memorial, Incorporated, is not in evidence. It appears 
that the sons of Mrs. Julia Dvckman Andrus were * 4 from 
the inception of the plan” to create the charitable memorial 
corporation, “willing to contribute their respective shares 
in the tract for the purpose contemplated” and that sub¬ 
sequently the displeasure of the father at the unwillingness 
of the daughters to do likewise, so impressed the daughters 
“that eventually they decided to join the three sons in the 
creation of the charitable corporation,” whereupon, in 1923, 
the property was transferred to the corporation. 

On December 31, 1923, the day the notes were executed 
and the transfer of the property made, eight of the notes 
of $10,000 each were “canceled and submitted to the me¬ 
morial as a contribution for that year by the aforesaid 
children.” 

17 The Commissioner has determined that when the 
property was transferred to the corporation a gift 
thereof was then and there made by the petitioners and 
there is not sufficient evidence in the record to convince the 
Board that it was not the purpose and intention of petition¬ 
ers at the time of the conveyance of the land, to make to the 
corporation an absolute gift or donation of his or her in¬ 
terest therein as a memorial to their mother, as contem¬ 
plated by every one in the formation of the corporation. 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

Now, September 16,1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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I 

18 United States Board of Tax Appeals, Washington. 

Docket No., 37627. j 

i 

Helen A. Benedict, Petitioner, ! 

vs. 

Commissioner of Internal Revenue, Respondent. 

j 

Decision . 

| 

j 

Pursuant to the Board’s findings of fact hnd opinion, 
promulgated February 19, 1929, it is ordered land decided 
that there are deficiencies as follows: 


1924 .1.. $1,108.21 

1925 .!.. 963.58 

1926 .|. . 1,661.45 


Enter. 

(Signed) B. H. LITTLETON, 

Member United States Board of Ta% Appeals. 

| 

i 

Entered Feb. 19, 1928. 

; 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 
B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . I 

I 

Now, September 16, 1929, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] ; 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 
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19 United States Board of Tax Appeals. Filed 

Aug. 13, 1929. 

Court of Appeals for the District of Columbia. 

Docket No., 37627. 

Helen A. Benedict, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition for the Review of Decision of the United States 

Board of Tax Appeals. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Helen A. Benedict, in support of this petition, tiled in pur¬ 
suance of Section 1001 of the Act of Congress approved 
February 26,1926, entitled the Revenue Act of 1926, for the 
review of the decision of the United States Board of Tax 
Appeals rendered on February 19, 1929, determining a de¬ 
ficiency in income taxes of this petitioner for the calendar 
year 1924 in the sum of $1,108.21, for the calendar year 
1925 in the sum of $963.58 and for the calendar year 1926 
in the sum of $1,661.45, respectfully shows to this honor¬ 
able court as follows: 


I. 

Statement of the Nature of the Controversy. 

1. On April 23, 1928, the petitioner filed with the United 
States Board of Tax Appeals (Hereafter referred to as the 
Board) in accordance with the provisions of the Revenue 
Act of 1926, her petition for the redetermination of a de¬ 
ficiency in income taxes for the calendar years 1924, 1925 
and 1926 in the sum of $3,733.24 as proposed by the re¬ 
spondent and set forth in the final notice of deficiency 
mailed to the petitioner by the respondent under date 
20 of March 3, 1928. Said petition alleged in part as 
follows, namely, that: 
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The petitioner’s address during the years 1924, 1925 and 
1926, and at the time of filing this petition was 165 Hudson 
Terrace, Yonkers, New York. The petitioner in 1924, 1925 
and 1926 made contributions of $10,000.00 in ^ach year to 
the Julia Dyckman Andrus Memorial, Inc., a charitable cor¬ 
poration, no part of the net earnings of which inured to the 
benefit of any private shareholder or individual. The peti¬ 
tioner deducted these amounts on her Federal income tax 
returns for the years 1924, 1925 and 1926 as a icontribution 
subject to the 15% limitation provided by law. (This re¬ 
duced the amount deductible to the sum of $6,093.00 for 
1924, $6,308.14 for 1925 and $8,760.42 for 1926.) The re¬ 
spondent disallowed the entire amounts deducted and in¬ 
creased the net income of the petitioner as disclosed by her 
returns by the sum of $6,093.00 for the year 1924, $6,308.14 
for the year 1925 and $8,760.42 for the year 1926, and 
thereby computed the entire deficiency of $3,733.24, which 
gave rise to the appeal to the Board. 

2. Thereafter, on June 20, 1928, the respondent filed with 
said Board his answer to said petition which admitted that 
petitioner’s address was 165 Hudson Terrabe, Yonkers, 
New York; that the respondent had mailed to the petitioner 
a notice of deficiency on March 3, 1928, showing a deficiency 
of $3,733.24 for the years 1924, 1925 and 1926, but denied 
all of the remaining allegations contained in the petition. 

3. The cause being at issue under the rules of practice of 
the Board upon the filing of such answer, the petitioner and 
the respondent submitted a stipulation on October 20, 1928 

and agreed that the Board determine the! appeal from 
21 the facts set forth in this stipulation. The pertinent 
facts contained in this stipulation, together with the 
admissions in the pleadings are as follow’s: 

(a) The petitioner, on March 1, 1913, owned! a one-eighth 
interest in certain real estate located in the city of Yonkers, 
State of New York, such one-eighth having aj fair market 
value of $50,000 on March 1, 1913. 

( b) On December 31, 1923, the petitioner conveyed to the 
Julia Dyckman Andrus Memorial, Inc., a charitable insti¬ 
tution, her one-eighth interest in such real estate and re¬ 
ceived in payment therefor the sum of $50,000.00 repre¬ 
sented by five notes, each in the amount of $10,000.00 ma¬ 
turing annually through the year 1927. 
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(c) The first note of $10,000.00 was there and then can¬ 
celled and contributed by the fjetitioner to the Julia Dyck- 
man Andrus Memorial, Inc., on December 31,1923. Similar 
action was taken in each of the subsequent years under 
consideration by the petitioner upon the maturity of the 
notes. 

(d) The Julia Dyckman Andrus Memorial, Inc., was sol¬ 
vent (luring the years 1923, 1924, 1925, 1926 and 1927 and 
thus able to meet all its maturing obligations. 

(e) The contributions of $10,000.00 each to the Julia 
Dyckman Andrus Memorial, Inc., were deducted on peti¬ 
tioner's income tax returns for the years 1924 and 1925 up 
to the 15 a limitation provided by law. These deductions 
were disallowed by the respondent on the ground that it 

was the property and not the notes which was con- 
22 tributed and therefore the entire contribution was 


made and was deductible in the year 1923. 

3. Thereafter, on February 19, 1929, the Board promul¬ 
gated its findings of fact in accordance with the stipula¬ 
tion filed with the Board on October 20, 1928. Along with 
its findings of fact the Board rendered an opinion in which 
it held that there was not sufficient evidence in the stipula¬ 
tion to convince the Board that the Commissioner erred in 


disallowing tile deduction of the contribution. 

4. On February 19,1928, the Board entered its final order 
of redetermination, fixing deficiencies of $1,108.21, $963.58 
and $1,661.45 for the years 1924,1925 and 1926 respectively. 


II. 


Designation of Court of Review. 

The petitioner, being aggrieved by the said findings, opin¬ 
ion, decision and order of the Board, desires that the same 
be reviewed by this honorable court. A stipulation has been 
entered into with counsel for the respondent, to the effect 
that the appeal may be reviewed by this court. Said stipu¬ 
lation was entered into pursuant to the provisions of Sec¬ 
tion 1002 (d) of the Revenue Act of 1926, and is attached 
to this petition and made part hereof. 
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i 

III. | 

i 

j 

Assignments of Error. 

i 

The petitioner as a basis of review, makes the following 

# I 

assignments of error: 

1. The Board erred in holding that there is not sufficient 

evidence in the record to convince the Board that it 
23 was not the purpose and intention of the petitioner 
at the time of the conveyance of the land (in 1923) to 
make to the corporation (Julia Dyckman Andrus Memo¬ 
rial, Inc.), an absolute gift of her interest therein. 

2. The Board erred in failing to hold that the petitioner 

made gifts of $10,000.00 each to the Julia Dyckihan Andrus 
Memorial, Inc. in 1924, 1925 and 1926 which are deductible 
in computing net income of the petitioner for the years 
1924, 1925 and 1926 respectively. i 

3. The Board erred in its final order in rendering deci¬ 
sion for the respondent in the sum of $1,108.21, $963.58 and 
$1,661.45 with respect to the deductibility of the contribu¬ 
tions made by the petitioner in 1924, 1925 and 1926 re¬ 
spectively. 

IV - ! 

Conclusion. 

Wherefore your petitioner prays that thi$ honorable 
court may review said findings, decision, opinion, and order 
and reverse and set aside the same, to the extent that the 
contribution by the petitioner to the Julia Dyckfnan Andrus 
Memorial, Inc., which was not allowed by the Board be 
allowed in the sum of $6,093.00, $6,308.14 and $8,760.42 for 
the years 1924, 1925 and 1926 respectively and that the 
Clerk of the Board be directed to transmit and deliver to 
the Clerk of this court certified copies of all and every of 
the documents necessary and material to the presentation 
and consideration of the foregoing petition for review and 
as required by the rules of this court and statutes made 


! 
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and provided to the end that the errors complained of may 
be reviewed and corrected. 

And vour petitioner will ever pray. 

JACOB S. SEIDMAN. 


JACOB S. SEIDMAN, 

Attorney for the Petitioner , 

2 Lafayette Street , Neiv York City. 


24 State of New York, 

County of Westchester , ss: 


Helen A. Benedict, being duly sworn, says that she is the 
petitioner above named; that she has read the petition, that 
the facts set forth therein are true to the best of her knowl¬ 
edge and belief and that the said petition is filed in good 
faith. 


HELEN A. BENEDICT. 


Sworn and subscribed to before me this 25th day of July, 
1929. 

[seal.] PETER AMBROSE BRODY, 

Notary Public in and for Westchester County. 

Commission expires March 30, 1930. 

25 United States Board of Tax Appeals. 

Docket No., 37627. 

Helen A. Benedict, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

Pursuant to Section 1002 (d) of the Revenue Act of 1926, 
it is hereby stipulated by and between the parties hereto, 
through their respective counsel, that the appeal from the 
Board’s decision may be reviewed by the Court of Appeals 
of the District of Columbia. 

Dated June 7,1929. 

J. S. SEIDMAN, 

For the Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of Int. Rev., 

For the Commissioner . 
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Now, September 16, 1929, the foregoing Petition for Re¬ 
view with Stipulation of Venue certified from tike record as 
a true copy. 


[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tari Appeals. 


26 United States Board of Tax Appeals. : Filed Aug. 

13, 1929. 

i 

United States Board of Tax Appeals. 

Docket No., 37627. j 


Helen A. Benedict, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Prcecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

i 

You will please prepare and, within sixty days of the 
date of filing of the Petition for Review, in the above stated 
case, transmit to the Clerk of the Court of Appeals for 
the District of Columbia, certified copies of the following 
documents: 

1. The docket entries of proceedings before | the United 
States Board of Tax Appeals in the case above jentitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decision of j the Board. 

4. Petition for Review. j 

No statement of evidence is necessary, since all of the 
facts were stipulated and are included in the j findings of 
fact of the Board. 

The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court jof Appeals 
for the District of Columbia. 

J. S. SEIDMAN. 

j 

Dated New York, N. Y.,-, 1929. j 

i 

JACOB S. SEIDMAN, j 

Attorney for Helen A. Benedict , 

2 Lafayette Street , New York, N. Y. i 


i 
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Now, September 16, 1929, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5060. 
Helen A. Benedict, appellant, vs. Robert H. Lucas, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Oct. 2, 1929. Henry W. Hodges, clerk. 
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Preliminary Statement. 

These appeals relate to the federal income tax 

liability of the appellants for the year 1924. All 

but No. 5059 involve the vear 1925 as well. No. 5060 

«/ 

also includes the year 1926. The appeals are taken 
from the decision of the United States Board of 
Tax Appeals, promulgated and entered February 
19, 1926 (R., 11, 16), and reported in 15 B. T. A. 
479. The cases are identical in character. (All 
references to the record are based on the transcript 
in No. 5057.) They are brought to this court by 
stipulation (R., 21) and petitions for review filed 
August 13, 1929 (R., 17). 

Question Presented. 

The petitions for review present just one ques¬ 
tion—what was the amount donated by the appel- 
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lants to a certain charitable institution during the 
years involved. That, in turn, is made to depend 
upon whether a transaction entered into between 
fhe appellants and the institution in 1923 was a 
gift or a sale. 

Manner in Which Question Is Raised. 

The appellants maintain that they contributed to 
the institution $10,000 apiece in each of the years 
involved. That is the basis on which they prepared 
their income tax returns (R., 7). The appellee pro¬ 
posed deficiencies based on the disallowance of these 
amounts as deductions (R., 4, 7, and 9). The ap¬ 
pellants brought the matter to the United States 
Board of Tax Appeals (R., 2) on stipulated facts 
(R., 12). The Board affirmed the action of the 
Commissioner “for lack of evidence showing he com- 
mitted error 7 . The appellants now desire to have 
the decision of the Board reviewed. 

Errors Relied Upon. 

The errors assigned in the petition for review in 
case No. 5057 are as follows (R., 20) : 

“1. The Board erred in holding that there is 
not sufficient evidence in the record to convince 
the Board that it was not the purpose and in¬ 
tention of the petitioner at the time of the con¬ 
veyance of the land (in 1923) to make to the 
corporation (Julia Dvckman Andrus Memo¬ 
rial, Inc.) an absolute gift of his interest 
therein. 

2. The Board erred in failing to hold that the 
petitioner made gifts of $10,000 each to the 
Julia Dvckman Andrus Memorial, Inc*., in 1924 
and in 1L925 which are deductible in computing 


net income of the petitioner for the years 1924 
and 1925. 

3. The Board erred in its final order in ren¬ 
dering decision for the respondent in the sum 
of $1,277.24 and $1,933.08 with respect to the 
deductibility of the contributions made by the 
petitioner in 1924 and 1925 respectively/’ 

The assignments of error in the other cases are 
identical except for the amounts and years involved. 

Statement of Facts. 

The appellants are brothers and sisters. Their 
mother had a life interest in a tract of land with 
remainder over to the children. The mother died 
prior to March 1, 1913. The value of the tract on 
that date was $400,000. 

For a long time after the mother’s death, her hus¬ 
band planned to organize a charitable institution in 
her memory, and it was his desire that the land 
should become the property of the institution. The 
daughters were unwilling to contribute their shares. 
This displeased the father, and he set out to pur¬ 
chase their interests. He asked the children to fix a 
price, and they agreed upon $400,000 as the amount 
at which they would sell the property to their father 
for the memorial. 

Finally, the daughters became so impressed with 
the father’s displeasure that they decided to join 
the sons in the creation of the memorial corpora¬ 
tion. It was organized March 6, 1923 as a charit¬ 
able institution, and called Julia Dyckman Andrus 
Memorial, Inc. The Board of Directors was com¬ 
posed of the father, Hamlin F. Andrus, and a Mr. 
William H. Taylor. 
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On December 31, 1923, the appellants, in con¬ 
junction with the other children, conveyed the land 
to the Memorial, taking back notes of the Memo¬ 
rial in the total amount of §400,000 payable over a 
period of five years. Each note was in the amount 
of §10,000, and each of the eight children received 
notes totalling §50,000. The notes were identical, 
except for dates of maturity and the name of the 
payee. The notes read as follows: 


“§ 10 , 000 . 

On_,_, after date, Julia 

Dyckman Andrus Memorial, Inc., promises to 

pay to the order of_§10,000.00 

at the office of_, if she (or he) 

shall be living on that date, otherwise this note 
shall be null and void. 

Value received with interest. 


Julia Dyckman Andrus Memorial, Inc. 
Bv John E. Andrus, President ” 

7 


On December 31, 1923, each of the children can¬ 
celled and contributed to the Memorial as a contri¬ 
bution for that year, the §10,000 note with the earli¬ 
est maturity. From 1923 to 1927, the notes matur¬ 
ing in those respective years were cancelled by the 
children and given to the Memorial. 

The Commissioner treated the transfer of the 
property to the Memorial in 1923 as a gift and al¬ 
lowed each of the children to deduct as a contribu¬ 
tion in that year their pro rata share of the fair 
market value of the property on March 1,1913, sub¬ 
ject to the 15% limitation prescribed by law (Sec¬ 
tion 214 (a) 11, Revenue Act of 1921). The ap¬ 
pellants, on the other hand, in each of the years de¬ 
ducted as a contribution to the Memorial §10,000 
representing the principal amount of the notes can- 
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celled and delivered to the Memorial. Though the 
Memorial had no assets prior to the conveyance of 
the land to it, the Memorial was at all times solvent 
during the years in question. 

(Support for all these facts will be found on 
Pages 12 to 14 of the transcript.) 

Summary of the Points of Law. 

I. The conveyance of the land by the appellants 
to the Memorial in 1923 was a sale and not a gift. 

II. The gift was of the notes, not of the land, and 
took place during the years in question. 

III. The notes go to the substance of the trans¬ 
action, and cannot be ignored. 

IV. Even assuming that what was done was 
prompted entirely by tax considerations, that is no 
ground for legal condemnation. 

V. The Board failed to hear and determine the 
case as required by law. 

VI. The principles of statutory construction dic¬ 
tate the allowance of the deduction made by the ap¬ 
pellants. 

Preliminary Matter of Jurisdiction. 

It is noted that in many appeals, the Commis¬ 
sioner attacks the jurisdiction of the Circuit Court 
on the assertion that there is no question of the law 
involved. He may here, for instance, contend that 
the Board weighed the evidence and determined that 
a gift of the land was made in 1923. He may then 
claim finality for the Board’s decision, saying that 
any controversy revolves around a difference of 
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opinion as to the mere weight of the evidence. Even 
assuming that the Board did judicially review the 
facts and make the determination required of it— 
a matter open to considerable doubt, as will later be 
shown—such a position would be violently untena¬ 
ble. A passing consideration should be enough to 
dispose of the point. 

It would be stereotype to repeat that this Hon¬ 
orable Court can consider only questions of law. 
Where, as here, the facts are admitted, there can 
only be open for determination the legal effect of 
those facts. Jurisdiction, therefore, not only vests 
in the court, but the court must review the decision. 
This is excellently put in the holding of this very 
forum in the case of Brown Lumber Co. vs. Commis¬ 
sioner (Case No. 4849, decided November 4, 1929 
and reported in the 1929 Standard Federal Tax Ser¬ 
vice of Commerce Clearing House, Page 8859, at 
8861), as follows: 

“In the present case, as already observed, the 
facts are not in dispute. We are concerned 
here merely with the legal effect of those facts: 
that is, whether under those facts the title to 
the invoiced lumber had passed to appellant 
on or before December 31, 1920. Clearly, we 
not only have jurisdiction, but it is our duty 
to determine this question. 77 

So also, St. Paul Abstract Company vs. Commis¬ 
sioner , 32 Fed. (2d) 225, where the court said: 

“Where the facts are undisputed there remains 
no question of fact in the usual sense of the 
term but where the primary facts are agreed it 
is a question of law whether such facts jus¬ 
tify the finding of an ultimate fact required 
by the Statute. 77 
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See also Bishoff vs. Commissioner, 27 Fed. (2d) 91, 
at 92. 

It is only the primary facts that are conclusive. 
Whether the ultimate fact to be derived from the j 
primary facts is correctly drawn and supported by 
the evidence, and hence is in accordance with the 
law, has always been recognized to be open for ju- j 
dicial review. 

i 

Chicago Railway Equipment Co. vs. Com¬ 
missioner, 20 Fed. (2d) 10; 

Flannery vs. Willcutts, 25 Fed. (2d) 951; 
Rhode Island Hospital Trust Co. vs. Com¬ 
missioner, 29 Fed. (2d) 339; j 

Henry DeFord vs. Commissioner, 29 Fed. 

(2d) 532; | 

Kendrick Coal Dock Co. vs. Commissioner, 
29 Fed. (2d) 559; j 

Louis Cohen vs. Commissioner, 31 Fed. I 
(2d) 874; | 

H. B. Clover vs. Bladine, 34 Fed. (2d) j 

605. ! 

i 

In the face of this array of adjudications on the 
point, the question of the Court's jurisdiction need 
no longer detain us. Rather, let us proceed i 
straight-awav to the merits and essence of the case. 

j 

Discussion. 

i 

I 

As already observed, the primary facts are not 
in dispute. It is the ultimate fact that gives rise j 
to the controversy. If the transfer of the property 
to the Memorial in 1923 was an out-and-out gift, j 
it necessarily follows that the notes issued by the 
Memorial must be regarded as but scraps of paper, 
empty form, and invalid. The appellants are then j 


j 

i 
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clearly wrong in contending for deductions after 
1923 based on transactions in which the notes play 
the dominating role. On the other hand, if the 
transfer of the property to the Memorial is approved 
as a sale, with the notes of the Memorial the con¬ 
sideration, the subsequent gift of the notes to the 
charitable institution makes mandatory the allow- 
a nee of the deduction taken therefor by the appel¬ 
lants in their returns. Section 214 of the Revenue 
Acts of 1924 and 1926 having to do with deductions, 
makes this clear from the start by saying, “Jhere 
shall be allowed” the charitable contribution de¬ 
duction. 

On which side of the fence, then, is the hen to 
roost? That recalls the basic question whether the 
transfer of the land to the Memorial was a sale or 
a gift. 


I. The conveyance of tlie land by tbie 
appellants to the Memorial in 1923 was 
a sale and not a gift. 

A sale involves the transfer of the property for a 
consideration, called the price (Section 82, New 
York Personal Property Law). A gift necessarily 
implies absence of consideration. Furthermore, in 
addition to the delivery of the property, there must 
be donative intent. (Seymour vs. Seymcmr, 51 N. 
Y. Supp. 130 ; In re Founders Estate , 200 N. Y. 
Supp. 8S1.) 

Comparison of the facts with the boundaries of 
these categories into which the facts must fall 
makes it difficult to comprehend how there can be 
any resistance to the inescapable conclusion that 
the land was sold and not gifted to the Memorial in 
1923. They unmistakably show both consideration 
and absence of donative intent. 
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First let us review the consideration phase. The 
transfer was made for a price—§400,000. That 
price was paid by notes of a solvent debtor—a per¬ 
fectly normal transaction. The notes were thus def¬ 
inite obligations of the corporation, enforceable by ! 
the holders. There was and could be no defense 1 

i 

against payment at maturity. The note could be 
negotiated to the order of the payee. Assuming j 
that were done, how could the corporation possibly 
resist meeting its liability, so unequivocally ex¬ 
pressed in writing? Or suppose that one of the 
payees became financially embarrassed, could there 
be any doubt that the notes wrould form part of his j 
or her financial estate, and be collectible by the j 
creditors? Could the Memorial, in preparing a 
statement of its financial affairs, be said to present j 
a correct picture if it included in its assets the j 
property, and omitted the liabilities incurred in the 
acquisition of the property? 

But the appellee points to the provision that the j 
death of the payee terminates the debtor’s liability, : 
as indicating that the notes were of no serious im¬ 
port or intent. That provision clearly w^as a con¬ 
dition subsequent and in no way detracted from the 
subsisting liability as long as the payee was alive. 
The fact is here that the payees were all alive at 
the maturity of the notes, so that the provision, 
rather than the notes, was of no consequence. But 
even if it did not turn out that way, the situation 
would not be any different from the man who pro¬ 
vides by will or contract that certain debts owing j 
to him shall be cancelled on his death. That is fre- j 
quently found in a will. Surely it will not be con¬ 
tended that the effect of such a provision is to elim- j 
mate the debt in the first instance or destrov its 

! 

verv existence during the decedent’s lifetime. 


i 

l 
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Nor would the death provision in any way de¬ 
stroy the enforceability of the note in the hands of 
a third party. In the first place, it is not clear 
whether, in the event of a transfer of the note, it 
would be the life of the transferee or the original 
payee that would control. Assuming it to be the 
latter, the note would be enforceable by the third 
party as long as the first payee lived. The situa¬ 
tion would be the same as that of the assignment 
by one joint tenant of his interest in the joint prop¬ 
erty. As long as the assignor was alive, the as¬ 
signee’s interest is recognized and enforceable. If 
the other tenant should die before the assignor, the 
assignee would acquire the whole property. In any 
event, certainly the fact that the assignment might 
be defeated by the earlier death of the assignor 
would in no way mitigate against the assignee’s in¬ 
terest up to that point. 

Another analogv nuiv be offered bv reference to 
the case of a partnership where the arrangement is 
that the interest of the respective partners in the 
firm goodwill ceases at death and inheres in the sur¬ 
vivors. As long as any partner is alive, his inter¬ 
est in the goodwill is present, actual and enforce¬ 
able by him. So much so, that his estate is subject 
1 to tax on the value of the goodwill, on the ground 
that any divesting of the interest first takes place 
at and by reason of death (Morris Gumpel, 2 B. T. 
A. 1127; Matter of Orvis, 223 N. Y. 1). 

In other words, the possibility of the later ex¬ 
tinction of a present interest does not in the slight¬ 
est undermine the current validity and effective¬ 
ness of that interest. So, too, the notes here under 
consideration were throughout their lifetime of full 
force and effect. 
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That obvious conclusion should dispose of the is¬ 
sue in the case without more. The notes were the 
price paid for the land. Their presence in the trans¬ 
action and unquestionable validity automatically 
exclude any gift possibility in connection with the 
transfer of the land in 1923. Instead, the gift, as j 
such, could only take place when the notes were j 
cancelled and contributed to the corporation, as did | 
here occur. With this phase clear, the sniffling of 
suspecting sleuths is groundless, no matter what j 
the surrounding circumstances may be said to be. I 
But even though the foregoing consideration j 
should be favorably determinative of the issue, an¬ 
other factor may be pointed to of like significance 
—the absence of donative intent. Intent is a men- j 
tal process. In practical questions it is the ob- ; 
jectification of the process through the conduct of j 
the parties that forms the basis of measurement, j 
In that regard, the element of price, the exacting j 
of the notes, the very treatment of the item on the j 
tax returns of the appellants for 1923 and subse- j 
quent years, objectively negative any gift purpose ! 
in connection with the conveyance of the land. 

However, here is the Commissioner asserting that j 
in spite of these potent factors, he still believes the j 
land was donated in 1923 to the Memorial. This 
conclusion carries in its wake the accusation that j 

i 

the price and the notes were not bona fide; that j 

thev were not honestlv related to the transaction: ! 

«/ * | 

that they were meaningless gestures spuriously j 
clothing what happened in the raiments of sham, j 
Just what is it that is bothering the appellee? Why I 
does he look so askance at what the facts proclaim j 

i 

for themselves? Let us consider his possible attacks j 
at their fullest range, and as aided by the Board j 
as his field marshal. 


i 
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A “plan” seems to be scented. It is hinted that 
the program all the time was to give the Memorial 
the property. But the record distinctly shows that 
the only plan that existed was that of John E. An¬ 
drus, Sr., the father, to organize a charitable insti¬ 
tution in memory of his wife. This is coupled with 
his desire that the land should become the property 
of the institution. The land could, of course, have 
become the property of the institution in ways other 
than by gift. A purchase would bring about the 
acquisition of the property, and technically fulfill 
the indicated desire of the father. But it is fair to 
conclude that what Mr. Andrus, Sr., reallv had in 
mind was for the children to give the property to 
the corporation. Then what? Does the wish and 
hope of a father operate on the legal status of the 
property of his child? In these days of self-asser¬ 
tion and the march of youth, a father seems to 
be fortunate if he can get his children just to listen 
to his wish, no less have the wish take legal root. 

Mr. Andrus’ experience was almost that. “From 
the inception of the plan” of the father, the daugh¬ 
ters balked. They were not ready to freely con¬ 
tribute their share of the land. Thereupon, there is 
more planning. But again by the father and not by 
the children. He decides to purchase the interests 
of the recalcitrants, so that he can carry out his own 
plans. Towards this end, he writes to all of his chil¬ 
dren telling them of his plans and asking them to 
fix a price on the property for the purpose. They 
do so, naming a price of $400,000. In the mean¬ 
time, the daughters <*et to feel uneasy about the 
father’s displeasure eS^the stand they have been 
taking. They therefore decide to join the compla¬ 
cent and willing sons. But join them in what? In 
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a gift of the land? Xot at all. They join the sons 
“in the creation of the corporation”. Whether it 
was to avoid injury to the family pride that would 
occur by having a memorial for the mother organ- j 
ized by only some children and not others, whether 
it was to show their goodwill to the father, and that ! 
they may ultimately be kindly disposed towards the 
institution and participate in its financial welfare, 
does not appear. The important point, however, is 
that the only “plan” that has reached fruition is the j 
mere organization of the charitable corporation. 
The incorporation takes place in March, 1923. Be¬ 
yond this point, all reference to “plan” in the rec- j 
ord ceases. 

Continuing on with the narrative, it is first in 
December, 1923, that the corporation enters into 
a financial transaction. That transaction is the ac- j 
quisition from the children of the property in ex¬ 
change for notes amounting to $400,000, the price i 
that the children told Mr. Andrus, Sr., they would ! 
sell the property to him. The notes are of an in¬ 
stallment series payable to the children or their or- j 
der. They are equal in amounts, commensurate j 
with the equal interests of the children in the prop- j 
erty transferred. The notes also provide that if the 
payee is not alive at the maturity of the notes, the j 
Memorial’s obligations thereunder shall be can- j 
celled. Upon receipt of the notes, all of the chil¬ 
dren contribute the first installment series to the j 
corporation as a gift for 1923. In the subsequent | 
vears, thev likewise contribute the notes to the cor- 
poration. 

There is the whole picture. In the face of things, 
it must be evident that if there were any plan con¬ 
cerning the gift of the property ns such, it was the j 


| 

| 

i 


i 

I 
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father's and not the children’s. What is more, the 
execution of his plan went awry and was never car¬ 
ried out. He may have gotten the children to the 
point where they gave their moral encouragement 
to the creation of the institution, but beyond that, 
the going was not so smooth. He had originally 
hoped they would give the property to the corpora¬ 
tion. Instead, it is found that he himself is signer 
of the notes evidencing the liability of the corpora¬ 
tion for the price of the property. No possible dis¬ 
tortion of concepts can shape such facts into the 
form of a gift. 

The Commissioner mav have been bothered bv the 

%/ t/ 

fact that all the children took back notes, even 
though the sons were willing to make an outright 
donation in the first instance. Also, that all the 
children later contributed the notes to the corpora¬ 
tion, indicating perhaps a preconceived and con¬ 
certed program in that regard. But it is easy to 
understand why, under the circumstances, the chil¬ 
dren should have felt that they would all participate 
on the same basis, or not at all. It was evidently 
the father’s desire too, that they all have the same 
status, for when he thought he may have to buy the 
property, he wrote to all of the children and asked 
them to put a price on their interest. Nor was 
he ready to have the corporation organized until all 
of them would join in the incorporation. To find 
that they all take similar action with respect to the 
donation of the notes is, therefore, perfectly natural, 
and distinctly to be expected. 

Furthermore, any pre-arranged program must 
have clearly provided for avoiding an immediate 
gift of the land to the Memorial. So painstaking 
were the children in that regard, and so clearly was 
it desired to manifest that intent, that though they 



15 


then and there wanted to donate one-fifth of the 
price to the corporation, instead of reducing the 
price to that extent or releasing the corporation 
from the necessity of issuing the notes in that 
amount, the full terms of the sale were first car¬ 
ried out, and then the children treated with the con¬ 
sideration thereby received. 

But perhaps there are still some doubts, because 
of the fact that at one stage we know the father was 
displeased with the refusal of the daughters to make 
a gift; and that they ultimately were impressed 
with his displeasure to a point intimating that they 
were ready to cooperate with him. With the stage 
all set for a gift, we may be asked to reconcile it 
with what actually happened. 

What may have taken place is hardly ma¬ 
terial, since tax liability is imposed on what 
actually occurred, and the fact is that the prop¬ 
erty was bought and paid for by the Memorial. 
However, we may proffer the reconciliation re¬ 
quested for the sake of “meeting the enemy” at 
all terms. It may be that the father was ap¬ 
peased on indications from the children that though 
they wanted to be paid for the property, they might 
be willing to make donations to the institution from 
time to time of amounts at least equal to those to 
be paid them for the property. The form of the 
notes guarding against possible claims by the es¬ 
tates of the children on the corporation may have 
been the means of further assurance on that score. 
Having sufficient confidence in the children, we can 
understand that it would have been satisfactory to 
the father to leave it on that basis. The immediate 
donation of one of the series of notes, and in later 
vears the contribution of the others mav have been 

%/ 9 / 
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the manifestation by the children of the justifica¬ 
tion of that confidence. 

Viewing what took place in that light, the worst 
that can be said is that while the appellants insisted 
on being paid for the property, they may have orally 
promised to make donations to the corporation at 
a future time of amounts equal to the price for the 
property. That certainly does not smack of a pres¬ 
ent absolute gift of the property. To the contrary, 
it expressly negatives the thought of such a gift, and 
centers all possibilities around the notes. 

II. The gift was of the notes, not of the 
land, and took place during the years in 
question. 

As far as the notes are concerned, it is a time¬ 
worn principle of law that a promise to make a 
gift is not a gift, and is not enforceable. Only the 
actual making of the gift, embracing present man¬ 
ual delivery, will “do the trick”. As long as the 
notes were outstanding with the children, there was 
no gift {Allen West Commission vs. Grumble, 12D 
Fed. 287 at 290). Therefore, no matter how earn¬ 
est and ardent the children may have been in their 
assurances that thev would donate the notes to the 

4 / 

corporation, until they actually did so, the amounts 
involved in the undonated notes were not gifted, 
and were not the subject of a deduction in the tax 

return. It was onlv when there was manual deliv- 

•/ 

ery of the notes to the corporation that the gift was 
completed and the deduction, therefore, allowable. 
Until that time, the relation between the corpora¬ 
tion and the children may have been ethically one of 
prospective donor and donee, but legally that of 
debtor and creditor. 
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The appellee may seek to challenge the notes on 
the charge that the appellants did not intend to en¬ 
force them; or, in other words, that it was their in¬ 
tent to give back the consideration. Even on that 
basis, the relief sought by the appellants must be 
granted. It has already been pointed out that the 
intent to make a gift is of no legal utility without 
present delivery in response to that intent. Until 
the notes were actually cancelled and donated back, 
the corporation was in the position of having debt¬ 
ors who meant well, but who were debtors just the 
same. 

In the last analysis, such a conception of what 
was planned is merely another way of saying that 
instead of making a gift of the property all at one 
time as the father had desired, the children did the 
thing piecemeal, by donating over a period of years, 
one-fifth of the property value in each year. Tak¬ 
ing it at that length, again the appellants must 
prevail. Surely they had the right to treat with the 
property as they saw fit. They could have made a 
gift of all, part, or none. They could have condi¬ 
tioned any gift to please themselves. To be sure, a 
donee needn’t accept a gift, but if it is accepted, all 
the terms and conditions cling to the transaction. 
Here the conveyance of the land was not coupled 
with any element of gift. A consideration was pres¬ 
ent. The gift factor looms on the horizon only when 
the notes are donated to the corporation. For 1923, 
the record clearly shows that it was the notes that 
were donated as a contribution, not the land. See¬ 
ing this donation, however, and the others, the Com¬ 
missioner evidently indulges the speculation that 
the notes, as such, were a nullity from the begin¬ 
ning, since that was their ultimate fate. The rea- j 
soning process, if it may be called that, is, of course,! 
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wholly fallacious. But clothing it with validity 
and disregarding the notes, for the sake of argu¬ 
ment, the fact would still remain that all that was 
intended and done was to make a gift of one-fifth 
interest in the property each year. Whether on the 
note basis or property basis, the effect on the tax 
returns of the donors would be the same, giving rise 
to the same deduction in each of the years. 

Thus, viewing the facts from all possible angles, 
the roads converge toward the point stamping the 
appellants* tax returns for the years in question 
with approval in the reporting of the donations. 

But before dismissing this phase entirely, there 
are a few wholly immaterial or insignificant items 
that might just as well be mentioned and disposed 
of, since they appear in the stipulated facts, and 
the appellants desire to cover every possible consid¬ 
eration. First is that no written contract of sale 
was entered into. That, of course, has no bearing 
on the present inquiry. As long as a deed is given, 
a preliminary contract, as such, is superfluous. The 
deed here is not of record, but as there has never 
been any question about the validity of the cor¬ 
poration’s title, nothing would be gained if it were 
in the record. The point is that the whole matter is 
inconsequential and of no determinate value for our 
purposes. 

Then there is the reference to the fact that the 
sale was not reported in the appellants’ tax returns 
for 1923. That, too, must go by the boards. There 
1 would be no occasion to report it, since no gain or 
loss resulted. The sale price was exactly equal to 
the March 1,1913, value of the interest of the appel¬ 
lants, and under Section 202 of the Revenue Act of 
1921, gain or loss is determined by reference to 
values as of that date in the case of the disposition 
of property acquired prior thereto. 
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Another situation referred to in the stipulation 
is that John E. Andrus, Jr., one of the appellants, 
did not carry the notes as an asset on his books. 
But as the facts also show that the property itself 
had not been carried, it would only be a hybrid 
method of bookkeeping that could possibly account 
for the recordation of the notes. The quid without 
the quo cleaves the inseparable relationship. Be¬ 
sides, how John E. Andrus, Jr., keeps his books 
certainly has nothing to do with the other appel¬ 
lants, and even if it had, we are long past the point 
where bookkeeping entries can be construed as mak¬ 
ing or destroying income (Douglas vs. Edwards, 
298 Fed. 234)* 

Finally is the reference to the fact that at the 
time the land was conveyed to the Memorial, the 
corporation had no other assets. That is as sig¬ 
nificant as saying that before the child got its first 
tooth, it had no teeth at all. It is inherent in the 
case of any first transaction of a corporation that 
prior thereto, it should have no assets. The mere 
creation of the corporation gives it the capacity to 
participate in transactions, but until it actually 
enters into such transactions, it has no assets—or 
liabilities. Of course, after the acquisition of the 
property, the Memorial had the property as an as¬ 
set. To be sure, there were outstanding liabilities 
against the asset, but that is not unusual even for 
a charitable corporation. It is not so long ago that 
the Kresge Foundation publicly floated a bond is¬ 
sue which, as in the case of the Memorial, gave 
the Foundation assets (cash) against a liability 
in the form of bonds (in our case, notes). Besides, 
as the Memorial was at all times solvent, its debts 
could at all times be met (Section 156, New York 
Personal Property Law). The notes were, there- 
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fore, perfectly good and collectible evidences of in¬ 
debtedness of a going and thoroughly solvent char¬ 
itable institution. 

All the evidence conspires to defeat any assertion 
that the appellants made an outright gift of the 
land to the Memorial in 1923. To the contrary, it 
affirmatively establishes that gifts in the amounts 
deducted on the tax returns were made by the ap¬ 
pellants in the years when the deductions were 
taken. 

1 III. The notes go to the substance of 
the transaction, and cannot be ignored. 

The appellee may perhaps contend that all the 
transactions with the Memorial should be viewed 
in retrospect, and since we find that when it is all 
over, the Memorial has the property without 
actually adversely affecting its treasury, the means 
whereby this developed should be ignored and only 
the ultimates considered. That would be as plaus¬ 
ible as suggesting that a person who died might just 
as well be said never to have lived. It would be as 
sound as the traveller who took a leisurely and 
comfortable boat trip to France and expected to be 
acclaimed 'with the same fervor as Lindbergh, be¬ 
cause, in the last analysis, they both did the same 
thing—starting from New York and reaching 
France. No, the end may justify the means, but 
without the means there will be no end to justify. 

The principle of substance dominating form is 
well-established, but it doesn’t go to the extent of 
finding that something occurred which did not occur. 
(W. S. Dudley, 15 B. T. A. 570.) In that case, a 
corporate reorganization was involved. The reor¬ 
ganization could have been brought about in a num- 
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ber of ways with the same result. The Commis¬ 
sioner contended that under the circumstances, re¬ 
gardless of the method pursued, the tax result 
should be the same. The Board soundly held that 
thrmgh just because there was more than one meth¬ 
od of accomplishing a given end, “would not require 
us to say that the substance of the transaction for 
tax purposes was the same, regardless of the meth¬ 
od pursued' 7 . So, also, in the appeal of William H. 
Mullins , 14 B. T. A. 42G, the Board declared that 
while speaking generally, substance will be re¬ 
garded rather than form, “material and essential 
facts will not be dismissed or put aside as mere 
matters of form simply because they are related to 
and are steps in a comprehensive plan of reorgani¬ 
zation, or together constitute a method for the at¬ 
tainment of a single desired result 77 . A closer ap¬ 
plication of judicial reasoning to the facts in the 
instant case could not be desired. 

It would have been perfectly simple for the ap¬ 
pellants to give the property to the Memorial in 
1923, and if they so intended, they would undoubt¬ 
edly have done so. But it is very “material and 

essential 77 that it took four vears before the Memo- 

«/ 

rial found itself in a financially equivalent position. 
We cannot eliminate w T hat actually happened dur¬ 
ing the four-year period, nor ignore how the status 
at the end of that time came about. To the con¬ 
trary, it is this very time interval that is the essence 
of the case. To disregard it is to attempt to read 
' Hamlet without the lines of Hamlet himself, and 
then boast that the real significance and meaning 
has been absorbed. 

Furthermore, the ultimates are not the same. It 
was not the property that was ultimately gifted, but 
the consideration for the property. We cannot lose 
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sight of the fact that through the four-year period, 
there were notes of the Memorial in the hands of 
the appellants. At the maturity of the notes, they 
had to be paid to the appellants or their order. 
These are matters of vital substance, not form. If 
there is anv doubt about it, one need but consult 
anv debtor. 

m/ 

Where form did take sway was in the method of 
making the contribution. The substance of the 
transaction was the payment of the note by the 
Memorial followed by the gift of the amount by the 
payees to the corporation. Circuity, however, was 
avoided, and the gift accomplished by the form of a 
cancellation of the notes and their return to the 
corporation. Certainly, that removes any intima¬ 
tion of the property having been gifted, and also 
establishes the real nature of the transaction in 
each year. 

To be sure, as earlier observed, a gift of the prop¬ 
erty could have been made in 1923, but it wasn’t and 
“it is not for us to speculate or theorize upon what 
might have been but was not done.” (M. 0. Chand¬ 
ler, 16 B. T. A. 1249 at 1253.) Tax liability is to 
be determined on the basis of what actually oc¬ 
curred rather than on the basis of what could or 
ought to have occurred. (Anna M. Harkness, 1 B. 
T. A. 127.) 

A case arose before the Board where a grantor 
transferred money to himself as trustee, and then 
used the money to buy from himself securities that 
had depreciated in value. > The Commissioner pro¬ 
posed to disallow the loss on the grounds that the 
transaction should really be viewed as a transfer 
of the securities in trust, with the cash only an in¬ 
cidental form. The Board, however, overruled the 
Commissioner, and allowed the loss, giving full rec- 
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ognition to each detail of the transaction and the 
results consequent thereon. (E(hoard Mallinck - 
rodt, Sr., 4 B. T. A. 1112.) If in that case a course 
of transactions, executed almost simultaneously 
and pretty nearly equivalent to a taxpayer dealing 
with himself, cannot expunge the effect of the indi¬ 
vidual ingredients going to make up the whole, the 
same conclusion must, with reenforced vigor, apply 
to the present case, where the Memorial continued 
in debt to the appellants for over four years, and 
the individuals in charge of the administration 
of the Memorial were other than the appellants 
themselves. As regards the latter phase, the rec¬ 
ord shows that none of the appellants had anything 
to do with the direction of the Memorial. The di¬ 
rectors were not parties to the transaction. To 
the contrary, it might even be said that for our 
purposes Mr. Andrus, Sr., one of the three direc¬ 
tors, was an adverse interest to the appellants, in 
view of the background giving rise to the organiza¬ 
tion of the Memorial, and the wishes of Mr. Andrus, 
Sr. 

In the brief filed with the Board, the Com¬ 
missioner, in contending that the gift was com¬ 
pleted in 1923, pointed to the character of the notes 
taken back. It is believed that any argument the 
Commissioner mav make on that score has been ef- 

t/ 

fectively dissipated in the preceding discussion. 
However, there is imbedded in the sweeping gen¬ 
eralization of the Commissioner’s assertion, an im¬ 
plication of greater subtlety. The appellants are 
accused of posing, or window-dressing. The notes 
are libeled as a sham. The good faith of the parties 
is impugned. Yet, there is nothing in the record 
that in the slightest justifies any aspersion on the 
character of the parties or their acts. It is certain 
that a court will, under those circumstances, refuse 
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to brand as off-color and reprehensible, transactions 
consummated in utmost honesty, sincerity and 
benevolence. 

IV* Even assuming that what was done 
was prompted entirely by tax considera¬ 
tions, that is no ground for legal con¬ 
demnation. 

What then can the appellee still grasp at? The 
last straw on which the Commissioner’s battered 
position might attempt to keep going is that the 
notes were employed as a device designed to derive 
a greater tax benefit. That is mentioned in a sen¬ 
tence of the Commissioner s brief before the Board, 
and well might it be given just that skimpy refer¬ 
ence. In the first place, it recognizes the realities 
of the notes themselves, but complains of the effect. 

; Unless that complaint can evoke judicial relief, the 
appellee is clearly out of court. 

Therefore, let us suppose that the case squared up 
in the following way: The appellants knew that 
under the tax law, the deductible contribution could 
not exceed 15% of their income. They were ready 
to make a gift to the Memorial of the property, but 
if they made it all at one time, the amount involved 
would substantially exceed the 15% limitation. Xot 
desiring to lose the benefit of this excess they de¬ 
cide that instead of making the gift at one time, 
they will do it piecemeal over a period of years, and 
thereby get a tax deduction in each year. They 
therefore design and execute plans on that basis. 
Suppose we say all that, or, in other words, demur 
to the contentions of the appellee. The appellants 
must still he aiearded judgment . We may have to 
confess guilt to being motivated by the desire to 
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eke out from the law the advantages it permits, but 
as Justice Holmes put it in Bullen vs. Wisconsin, 
240 U. S. G25, “The case is none the worse legally 
that a party has availed himself to the full of what 
the law permits". The fact will still remain that 
the gifts were actually made in each year, and 
under the law they must be allowed as deductions 
in our returns. 

Just because what is done is prompted by income 
tax considerations is nothing that need cause blush¬ 
ing or shame. To the contrary, a taxpayer is to be 
commended if he is fortunate enough to know and 
“select a method of carrying out a given transac¬ 
tion that produces less tax than if a different meth¬ 
od had been followed'’ ( Appeal of W. S. Dudley, 
supra). Certainly there is no occasion for legal 
censure. A transfer of property or a change in 
legal relationship may not be nullified nor disre¬ 
garded merely because the purpose was to reduce 
taxation ( U. S. vs. I sham, S4 U. S. 496). A change 
is not made ineffectual “because the motive impell¬ 
ing the change is to reduce or avoid taxation in the 
future. The right so to do is an incidental right in¬ 
separably connected with an individual’s right to 
know and control his property * * * It is al¬ 

together different from tax dodging, the hiding of 
taxable property, or the doing of some unlawful 
or illegal thing in order to avoid taxation.” (Weeks 
vs. Sibley, 269 Fed. 155.) 

So firmly are these principles established, that 
the courts have held that as long as the purpose is 
lawful, it is no difficulty that the results are ob- 
tained by strange instruments ( Anderson vs. Mc- 
Neir, 16 Fed. (2d) 970). Here, however, there was 
nothing strange or even questionable. Making five 
gifts instead of one is perfectly rational and whole- 
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some. The fact that if not for tax considerations 
there might have been one gift, and that one five 
times the size of any of the others, is hardly a matter 
for legal concern. The U. S. Supreme Court has 
not only pronounced this general principle, but has 
given specific approval to a situation almost on 
all fours with the present case. U. S. vs. Isham, su¬ 
pra, was a stamp tax case. Stamps were required 
on all checks in excess of §10. The court not only 
considered the legality, but suggested the utility of 
paying a §20 debt by two checks of §10 each in order 
to avoid the tax. The language of the court is as 
follows: 

“That if the device is carried out bv means 

of legal forms, it is subject to no legal censure. 

To illustrate. The Stamp Act of 1862 imposed 

a duty of two cents upon a bank-check, when 

drawn for an amount not less than twentv dol- 

«/ 

lars. A careful individual, having the amount 
of twenty dollars to pay, pays the same by 
handing to his creditor two checks of ten dol¬ 
lars each. He thus draws checks in payment 
of his debt to the amount of twentv dollars, 
and yet pays no stamp duty. * * * He re¬ 

sorts to devices to avoid the payment of duties, 
but they are not illegal. He has the legal right 
to split up his evidences of payment, and thus 
to avoid the tax. The device we are consider¬ 
ing is of the same nature.” 

It is therefore evident that even if the case is put 
on the basis where it could be said that everything 
that was done was done in conformance with a tax 
device, the appellants must still prevail. 
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V. The Board failed to hear and deter¬ 
mine tlie case as reqnired by law. 

In the face of this avalanche of facts and reason¬ 
ing, it is difficult to comprehend the ruling of the 
Board. The Board seems to have fallen prey to in¬ 
ertia. It refused to he stimulated by the facts. It 
let the controversy continue as it found it. The 
line of least resistance appears to have been fol¬ 
lowed by it in quickly, almost summarily though 
subtly, declaring that since the Commissioner is 
presumed to be right “we’ll let it go at that”. The 
evidence, however poignant, was dubbed “insuffi¬ 
cient to convince”. Whether, in fact, the evidence 
preponderated for or against does not appear to 
have been actively investigated. TSo matter how os- 
trich-like the Board may sometimes be in burying 
its head beneath the vision of the facts, the Circuit 
Court may fortunately be called to review the per¬ 
formance and frown upon it. A disregard of the 
evidence, or a failure to make a determination based 
on the evidence, cannot, of course, be countenanced. 
The Circuit Court has unflinchingly told that to 
the Board on prior occasions, and when slips con¬ 
tinue, it becomes necessary again to call on the 
Board to heed the declaration of the Court in the 
Chicago Railway Equipment Co. case, supra, and 
particularly the following parts: 

“The Board is an instrument of Govern¬ 
ment, established to make inquiries and deter¬ 
minations between a citizen and his Govern¬ 
ment in tax matters. * * * it was the in¬ 

tent and purpose of the law that the Board 
should make a thorough and careful examina¬ 
tion of all the facts, so as to reach a just con¬ 
clusion between the taxpayer and his Govern¬ 
ment.” 
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“Of course every trier of fact should decide 
cases upon a .conviction reached upon a consid¬ 
eration of the evidence, and evidence which 
produces such conviction must be satisfactory 
and convincing, but it is a well-known rule of 
law that triers of fact must be satisfied and 
convinced if the evidence adduced, fairly con¬ 
sidered, preponderates for or against a given 
proposition. When the evidence before a trier 
of fact ought to be convincing , he may not say 
that it is not. Whether he is a judge or a com¬ 
missioner, the facts must be fairly and judi¬ 
cially weighed, and a determination reached 
thereon.” 

A case of this sort cannot be said to be “heard 
and determined” when it is brushed aside by pre¬ 
sumption that the Commissioner is right. If it is 
merely a matter of presumption, the Board wholly 
ignored the one about doubts being resolved in the 
taxpayer’s favor, and certainly the least the Board 
could have admitted of the appellant’s case was 
that a reasonable doubt existed. 

However, whether or not the Board proceeded 
to review and determine the case in the way the 
statute intended, the record and the conclusion 
necessarily flowing from it clearly require a re¬ 
versal of the Board’s decision. 

VI. The principles of statntory con¬ 
struction dictate the allowance of the de¬ 
duction made by the appellants. 

We are here dealing with the construction of a 
remedial provision. In the early tax laws, no de¬ 
duction was allowed for contributions. This ob¬ 
viously would and did operate as a restricting if 
not deterrent factor in the making of contributions. 
The statute was, therefore, liberalized so as to allow 
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contributions to be deducted up to 15% of one’s in¬ 
come. The policy of the law has always been to 
favor charitable organizations and their financial 
development, wherever they are directly or indi¬ 
rectly involved. That is all the more reason why 
the accepted principles of statutory construction 
calling for the interpretation of remedial provisions 
liberally should especially be allowed in this case. 
Liberality is ridiculed when a series of donations 
made in separate years are metamorphosed into one 
aggregate donation made in one year, through the 
artifice of converting a sale into a contribution. To 
deprive the appellants thereby of the full benefit of 
the deduction extended and sanctioned by law, is 
to do violence to statutory construction and pro¬ 
mote a grave injustice. 

CONCLUSION. 

In the view of the appellants, the case presents 
the inquiry whether the transaction in 1923 is to 
be stripped of its actualities, condemned as being 
colorable, and slandered as a sham, or whether the 
transaction is to be hailed in the light of the overt 
acts carefully taken to comport with the intent mo¬ 
tivating them. If the former, this appeal is need¬ 
lessly usurping the time and energy of this Honor¬ 
able Court. Judgment must go against the appel¬ 
lants. If the latter, the Board’s decision should be 
reversed, and the case Remanded with instructions 
to enter an order that no deficiency exists as re¬ 
gards the deductions in question. 

When weighed in the scales, the preponderance 
in favor of the appellants is overwhelming. They 
have met the issue, and met it squarely. They were 
called upon to answer “guilty” or “not guilty” to 
an evasion of taxes premised upon the considera- 
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tion by the appellee of a transaction in 1923 as a 
gift. They have shown that if it be a gift, the law 
must re-shape its definitions of words heretofore 
clearlv understoood, since the transaction involved 

ft/ / 

a consideration expressed in terms of price, and 
further, that there was a complete lack of present 
donative intent. They have demonstrated that gifts 
were made, but not of the land, and not in 1923, but 
rather of the notes given for the land, and during 
each of the years 1923 to 1927. Thev have addressed 

•j v 

themselves to every possible argument that it is 
anticipated the appellant may raise, and have con¬ 
clusively answered them all, even after undertaking 
the difficult task of establishing negatives. They 
have proven that the notes went to the substance 
of the transaction and could not be ignored. They 
have come forward^bfnding decisions of law to the 
effect that even if what was done is to be styled as 
a device to escape taxation, the deduction they seek 
to have affirmed cannot be denied them, both on the 
facts themselves, as well as on the basis of statu¬ 
tory construction principles. Finally, they have 
pointed out that the Board failed to hear and deter¬ 
mine the case as required of it by the statute. 

It is submitted that there is but one course open 
under the circumstances. The decision of the Board 
must be reversed. 


Respectfully, 

Jacob S. Seidman, 
Counsel for Appellant, 
2 Lafayette Street, 
ISTew York City. 
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SUPPLEMENTAL BRIEF FOR 
APPELLANTS. 


The purpose of this supplemental brief is to bring j 
to the Court’s attention additional decisions bear- j 
ing on the present case, of which the Court should ! 
be advised. 

Beginning with page 20 of Appellants’ Brief, the 
point about form and substance is discussed, and 
it is shown that though the exaltation of substance j 
over form is well established, the principles do not j 
go to the extent of finding that something occurred I 
that did not occur, even though it ought to have j 
occurred or could have occurred. By virtue of these 
rules of the game, tax liability has been imposed 
for the receipt of a dividend where the declaration j 
of a dividend was merely an incident in the crea- j 
tion of an affiliated company through the enforced j 
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application of the dividend money towards the pur¬ 
chase of stock in the affiliated company, even 
though when all was said and done, the stockhold¬ 
ers were in no different position from that where a 
corporation organizes a subsidiary and distributes 
the subsidiary’s stock to the stockholders of the 
parent—a transaction that would be tax-free to the 
stockholders. John G. Lonsdale (11 B. T. A., 659). 
Likewise, a transaction where a taxpayer trans¬ 
ferred property to a corporation for cash, and 
turned right around and returned the cash by en¬ 
dorsement of the very check to the corporation for 
stock, was regarded as a sale of the property and 
the purchase of stock, and not an exchange of prop¬ 
erty for stock. Minnie C. Brackett (19 B. T. A., 
1154). 

The cases just cited are where the shoe was on 
the other foot. It was to the advantage of the Gov¬ 
ernment to regard the tax effect of each step rather 
than the ultimates. Appellee was then heard to 
whistle an entirely different—more exactly, an op¬ 
posite—tune from the one in our own case. Evi¬ 
dently, the appellee’s conception of the principle of 
form and substance gives it a very amiable plas- 
ticitv so that a transaction becomes form, if bv 
itself it would result in no tax, whereas it assumes 
proportions of substance if, to so regard it, would - 
admit of the levy. The Courts, however, have not 
let themselves in for such a wishy-washy position, 
as we have seen from but a few cases cited or quoted 
in the original brief out of the myriad of cases that 
are on the books on this subject. 

The thorn in appellee’s side in this case seems 
to be that the Memorial ultimately reacquired the 
consideration it issued for the property. Disregard¬ 
ing the means of the reacquisition, appellee equated 
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the situation to one where consideration had never 
been issued in the first place. He took a similar 
stand in the analogous case of Edward G. Budd 
(12 B. T. A., 490) and got the Board to go along 
with him on the proposition that a loss could not 
be allowed where the president of the company sold 
3,000 shares of stock he owned in the company to 
the corporation’s treasurer for the avowed purpose 
of establishing a tax loss. The sole consideration 
consisted of the treasurer’s promissory note. Upon 
a subsequent sale of 660 shares of the 3,000 shares, 
the proceeds were turned over to the president in 
reduction of the treasurer’s note. A few months 
later the treasurer sold back to the president the 
remaining 2,340 shares in cancellation of the note. 
The taxpayer appealed to the Third Circuit and 
that Court in Budd v. Commissioner (43 Fed. (2d) 
501) reversed the Board’s decision in an excellently 
written and thoughtful opinion. The Court pointed 
out that a transaction is either on one side of the 
fence or the other—it is either fraudulent or lawful. 
The implication of the Commissioner’s position was, 
therefore, that a fraud was perpetrated. If so, the 
burden of proving it was on the Government (Sec¬ 
tion 907 (a ) of the Revenue Act of 1924 as amended 
by the Revenue Act of 1928). This the Government 
failed to do and so the determination of the Com¬ 
missioner and of the Board was set aside. 

That is the very setting of our case. Based on 
the Government’s position, our appellants are ac¬ 
cused of fraud, but beyond the subletv of the accu¬ 
sation there is nothing in the Record—nor can there 
be—to sustain the slander. The Board’s decision 
must, then, be reversed. 

The Budd case is also peculiarly applicable in an¬ 
other phase. It will be recalled that the Board’s 
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decision in the present appeal was passive in tenor. 
It held that the appellants did not show the Com¬ 
missioner's determination to be erroneous. Xote 
how the Court admonished the Board about such 
inertia in a case of this type: 

“The Board accordingly held that the bur¬ 
den was on the petitioner to prove himself 
innocent of fraud and not upon the Commis¬ 
sioner to bear the burden of proving him guilty 
of fraud. This was the real ground upon which 
it sustained the determination of the Commis¬ 
sioner. It said: ‘The petitioner has not met 
the burden of showing the respondent’s deter¬ 
mination to be erroneous’. This is in accord¬ 
ance with its rule, and is the position upon 
which the Commissioner stands in his brief. 
While the Board may prescribe rules of prac¬ 
tice, it may not prescribe rules of evidence and 
the burden of proof is a rule of evidence and 
not a rule of practice or procedure. Young v. 
Lowry, 192 Fed. 825; Central Vermont Rail¬ 
way Co. v. White, 238 U. S. 507, 512. Hence 
the general rule of evidence prevails that he 
who alleges fraud must prove it. The above 
rule of the Board, is inapplicable to fraud and 
as applied to it, was made without authority 
and is contrary to law. The Act of 1928 spe¬ 
cifically corrected this practice by amending 
Section 907 of the Act of 1924 to read as 
follows: 

Tn anv proceeding involving the issue 
whether the petitioner has been guilty of fraud 
with intent to evade tax, where no hearing has 
been held before the enactment of the Revenue 
Act of 1928, the burden of proof in respect of 
such issue shall be upon the Commissioner.’ 

(Our case was submitted on October 23,1928 
—R1—or after the date of the passage of the 
Revenue Act of 1928.) 
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“This is simply declaratory of what the law 
was. 

“The burden was, therefore, on the Commis¬ 
sioner to bear the burden of proving his charge 
of fraud that the sale was not bona fide. This j 
he failed to do and the order of redetermina- I 
tion of the Board is reversed, the determination 
of the Commissioner set aside and the income j 
tax return of the petitioner approved. 77 

Continuing on, however, with cases wdiere there 
was a reacquisition of property transferred, or its | 
consideration, only recently (Feb. 5, 1931) a de- j 
cision was handed down bv the District Court of 

| 

the United States for the district of Montana that 
is strikingly illustrative of how thoroughly the j 
Courts preserve each ingredient of a transaction re¬ 
gardless of its ultimate effect or purpose. The case j 
is j Eddy’s Steam Bakery, live. v. Rasmusson (313 j 
C. C. H., 8317). There, a corporation on January I 
1, 1921 transferred all of its property to its chief 
stockholder for the sole purpose of evading taxes. 
The Court not only found this as a fact, but also 

that the transfer was fictitious. Furthermore, in ! 

| 

1922 when corporate tax rates were considerably j 

reduced through the elimination of the excess I 

i 

profits tax, the corporation reacquired the property. 
It was held, nevertheless, that the stockholder, not 
the corporation, was liable for the tax on the in- j 
come in 1921 from the property. Here are excerpts j 
from the decision, showing the Court 7 s reasoning: , 

j 

“With these principles in mind, it is obvious j 
that the transaction between the corporation j 
and O'Connell was fictitious in so far as trans- i 
fer of the former 7 s assets to the latter is con¬ 
cerned, and had it been to defeat taxes upon j 
the property itself, would have been illegal and 
ineffective. But that is not this case; not taxes j 


i 
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upon property but taxes upon persons based on 
income alone are involved. 

“If the corporation had no income, the law 
imposed no taxes, however much property it 
owned;” * * * 

a* * * Fictitious though the transaction 

was, it would prevail against all save corporate 
creditors.” * * * 

“Although the intent of the transaction was 
a sham transfer of title to the property, it was 
also to really vest O’Connell with all income ac¬ 
cruing from his use of the property, thereafter 
both intents equally executed. The case is as 
simple as that of John Jones who that year 
permitted his son Sam to farm his father’s land 
and take the profits. However large the latter, 
clearly no taxes were due from John. With 
that case, this is all-fours, even though con¬ 
fused by a disingenuous scheme.” 

Even the Board has allowed losses on sales of 
stock in spite of repurchases soon thereafter of the 
same stock for the same price from the original pur¬ 
chaser, and in spite of the tax motives impelling 
the transactions. P. P. Griffin (7 B. T. A. 1094) ; 
Max Kurtz (8 B. T. A. 679). And well might this 
be, otherwise in its final analysis we might just as 
well sav that a sale of securities showing a loss is 
invalid when made for the purpose of offsetting 
those previously sold at a profit. Wiggin vs. Com¬ 
missioner (C. C. A. 1—decided February 11, 1931, 
and recorded in 313 C. 0. H. 8234). In other 
words, regardless of tax considerations, it is of no 
avail to talk “substance”, if this means to ignore 
any of the actual facts and submerge their legal 
significance. 

But in spite of these doctrines and the points 
made in the original brief, let it be supposed that 
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appellants have, wholly misconceived the situation; 
that they are relegated purely to the form of their j 
transactions with the Memorial and are required j 
to consider the matter de novo under such setting. 
Even on that basis, they must be awarded judg¬ 
ment. 

After all, the argument concerning form and 
substance is elusive. Edward Langenbach (2 B. T. j 
A. 777). Its adoption immediately raises the equally I 
difficult task of distinguishing form from sub- j 
stance. What is more, the form which a transac- j 
tion takes frequently determines what the transac- ! 
tion is. W. J . Hunt (5 B. T. A. 356). Further- ! 
more, law and commerce impute substance to a j 
change in form. Insurance & Title Guarantee Co, | 
vs. Commissioner (36 Fed. (2d) S42). The result j 
is that a step may be formal in its relation to the 
entire pattern, but it cannot be said to be insub¬ 
stantial. Langenbach (supra). To the contrary, j 
the very substance of the plan, characterizing it 
from any other, is earmarked by the details making j 
it up, however formal in nature those details may j 
be in and of themselves. 

These principles place upon the form that the | 
transactions took in our case, their true interpre¬ 
tative basis. Even if what the appellants intended 
was to make a gift to the Memorial, the form in | 
which they charted their approach, not the attain- j 
ment of their objective, measures tax liability. The j 
inquiry is not as to the objective, but the sufficiency 
of the means. (Fraser vs. Nauts, 8 Fed. (2d) 106). j 
They may have had several ways available of “kill¬ 
ing the cat”. They could have made an out and j 
out gift of the property. They could have made j 
gifts of part interest in the property from time to 
time. They could have made no gift of the prop- ! 


i 


i 

i 
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erty at all but only gifts of the consideration for 
the property from time to time. They followed the 
latter plan, observing all its formal details. Under 
such circumstances, the statute sanctions a levy on 
the basis of that plan alone. In other words, in 
these transactions, form becomes co-extensive with 
substance, if not substance itself. 

We cannot lose sight of the established rule that 
the provisions of a taxing statute may not be ex¬ 
tended by implication beyond the clear import of 
the language used, so as to embrace matters not spe¬ 
cifically pointed out. The Revenue Act applicable 
says that contributions are deductible only to the 
extent actually made. The statute cannot be ex¬ 
tended or distorted so as to imply an exception 
embracing in the realm of the deduction, contribu¬ 
tions intended to be made or that will be made, but 
that have not in fact or in law, actually been made. 
Literal compliance alone is sufficient, no matter 
how stiff may be the form or strange its means. 
This is effectively illustrated in a case like Fraser 
vs. Nauts, supra, where good will and merchandise 
were transferred to a corporation at values that 
deliberately overpriced the good will and under¬ 
stated the merchandise to avoid income tax, and the 
Court declared it could do nothing else but deter¬ 
mine the tax liability on the basis of the values so 
employed, even though those values were admittedly 
gestures. 

If there should still be any doubt as to the suffi¬ 
ciency of the form in determining tax liability, we 
have but to hearken to the mandates of the United 
States Supreme Court in U. S. vs. Merriam (263 
U. S. 1T9), quoted in Wallace Huntington (15 B. 
T. A. 859), as follows: 
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“I am not at all sure that in a case of this kiud\ 
—a fiscal case—form is not amply sufficient;\ 
because, as 1 understand the principle of all 
fiscal legislation, it is this: If the person sought j 
to be taxed conies within the letter of the law,j 
he must be taxed, however great the hardship! 
may appear to the judicial mind to be. On the• 
other hand, if the crown, seeking to recover j 
the tax, cannot bring the subject within the | 
letter of the law, the subject is free, however, 1 
apparently within the spirit of the law the case! 
might otherwise appear to be. In other words, j 
if there be admissible in any statute what is; 
called an equitable construction, certainlv such! 
a construction is not admissible in a taxing! 
statute, where you can simply adhere to the| 
words of the statute. 

And see Eidman v. Martinez, 184 U. S. 578,! 
583. 

See also Schwab v. Dovle, 258 U. S. 529, and 
United States v. Field, 255 U. S. 257.” 

Thus we see that if it be conceivable that appel¬ 
lants can be dislodged from the first line of trenchesj 
and made to retreat to the point where form alone! 
is in command, thev find there a sturdv leader that! 
can successfully 7 resist anv attack. 

Incidentally, appellee makes the statement in his 
brief that in the case of two of the appellants the! 
record shows that on January 2,1924, other $10,000! 
notes were cancelled. As a fact, that would in 
no way have any bearing or vary the principles! 
and considerations here reviewed. But the record! 
shows no such thing that appellee says it does. The 
part of the record to which appellee refers is the 
petition. The particular allegation was denied by 
appellee (R. 10 in Docket 5057; R. 7 in Docket^ 
5059). Nowhere does the stipulation of facts make 
reference to it. Appellee cannot blow hot and cold. 
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and point to as a fact the very thing he solemnly 
pleaded not to be a fact. 

Appellants again submit that the Board fell into 
violent error and that its decision must be set aside. 

Respectfully submitted, 


Jacob S. Seidman, 
Counsel for Appellants , 
2 Lafavette Street, 
Yew York City. 
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JURISDICTION 

These appeals involve income taxes for the years 
1924, 1925, and 1926. The orders of redetermina¬ 
tion of the Board of Tax Appeals were entered 
February 19, 1928 (No. 5057, R. 16; No. 5058,' R. 
12-13; No. 5059, R. 12-13; No. 5060, R. 11). Peti¬ 
tions for review by this court were filed August 13, 
1929 (No. 5057, R. 17-21; No. 5058, R. 13-17; No. 
5059, R. 13—17; No. 5060, R. 12-16), pursuant to 
Sections 1001,1002, and 1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9, 109, 110 and agreements 
between the Commissioner and the respective tax¬ 
payers (No. 5057, R. 21-22; No. 5058, R. 17-18; 
No. 5059, R. 17-18; No. 5060, R. 16). 


QUESTION PRESENTED 

The same question is presented in each appeal. 
Did the taxpayers meet the burden of proving the 
incorrectness of the Commissioner ? s determination 
that the transfer of the real property to the chari¬ 
table corporation on December 31, 1923, was a gift ? 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227, 321: 

Sec. 214. (a) (11). Contributions or gifts 
made within the taxable year to or for 
the use of: * * * (B) any corporation 

* * * organized and operated exclusively 

for * * * charitable * * * purposes, 

* * * no part of the net earnings of 

which inures to the benefit of any private 
stockholder or individual; * * * to an 

amount which in all the above cases com- 
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bined does not exceed 15 per centum ofj the 
taxpayer's net income as computed without 
the benefit of this paragraph. * * *! 

STATEMENT OF FACTS 

i 

The facts as stipulated and found bv the Board 
were the same in each ease. They are as follows 
(No. 5057, R. 12-14): ! 

John E. Andrus. Jr., Margaret A. Thorpe, and 
Ida B. Williams are residents of Minneapolis, 
Minnesota. Helen A. Benedict is a resident of 
Yonkers, New York. 

' I 

Mrs. Julia Dyckman Andrus, wife of Johii E. 
Andrus, Sr., and mother of the appellants, died in¬ 
testate prior to March 1,1913, possessed at the time 
of her death of a life estate with remainder over 

i 

to the children in a certain tract of land contain- 

i 

iny approximately 112hh acres, situated in Yonkers, 
New York. i 

I 

For a long time after the death of Mrs. Andrus 
her husband planned to organize a charitable in¬ 
stitution in memory of his wife, said institution to 

* i 

bear her name. It was his desire that the Hand 
mentioned should remain in an undivided condi¬ 
tion and become the property of the proposed 
memorial corporation. This matter was referred 
to in discussion with his three sons and j five 
daughters at various times during the several years 
prior to 1923. j 

From the inception of the plan the sons were j will¬ 
ing to contribute their respective shares in the tract 


i 
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for the purpose contemplated, but the daughters 
were not. The unwillingness of the daughters to 
contribute their share in the land so displeased their 
father that, upon being advised of their attitude in 
the matter, he declared he would himself purchase 
the interest of those declining to freelv contribute 
their share in said land and would himself con¬ 
tribute the shares thus purchased. About this time 
he wrote letters to his children advising them of his 
plans and asked them to place a price on their un¬ 
divided interest in the property. 

Upon receipt of his letters the children discussed 
the matter of the value of the property and agreed 
on the sum of $400,000 as a price at which they 
would sell the property to their father as a memo¬ 
rial to their mother. 

The displeasure of the father became so im¬ 
pressed upon his daughters that eventually they 
decided to join the three sons in the creation of 
the corporation called the Julia Dyckman Andrus 
Memorial, Incorporated. 


The aforesaid memorial was incorporated March 
26, 1923, as a charitable organization under the 
laws of the State of New York for the following 


purposes: 

To care for needy children and other persons in 

a suitable home or homes and in such other wavs as 

%/ 

may be thought desirable; to promote their wel¬ 
fare and to provide such oversight, guidance, and 
assistance as may help to establish and maintain 

them as useful members of societv. 

«/ 


D 


The Julia Dyckman Andrus Memorial, Incorpo¬ 
rated, is a charitable institution. 

The Board of Directors of said memorial was 

i 

composed of John E. Andrus, Sr., William H. 
Tavlor, and Hamlin F. Andrus. 

V 7 

i 

December 31, 1923, the appellants in conjunction 
with the other children conveyed the property in 
question to the Julia Dyckman Andrus Meniorial, 
Incorporated, at which time no written contract of 
sale was entered into, but notes were issued tv the 
said memorial to the said children in the; total 
amount of $400,000, said notes maturing cjver a 
period of five years. Each of the eight children 

i 

received notes totalling $50,000, each note;being 
for the sum of $10,000. The notes were identical, 
except for the dates of maturity and the name of 

i 

the payee, and are as follows: 

$ 10 , 000 . | 

On-,-, after date] Julia 

Dyckman Andrus Memorial, Incorporated, 

promises to pay to the order of H- 

-$10,000.00 at the office of-1—, if 

she (or he) shall be living on that! date, 
otherwise this note shall be null and void. 

i 

Value received with interest. 

Julia Dyckman Andrus Memorial, 
Incorporated, 

By John E. Andrus, President. 

The first note of $10,000 received by each |of the 
aforesaid children was December 31,1923, canceled 
and submitted to the memorial as a contribution 





6 


for that year. From 1923 to 3927 the notes payable 
to the children and maturing in those respective 
vears were canceled and given to the Julia Dvck- 
man Andrus Memorial, Incorporated. 

. 4 . 

The alleged sale of December 31, 1923, as afore¬ 
said. was not reported in the income-tax returns of 
the appellants but each of them deducted as a con¬ 
tribution to the said memorial $10,000 as represent¬ 
ing the face value of the notes canceled and deliv¬ 


ered to said memorial, and in each subsequent 
vear's returns like deductions have been claimed. 

The Commissioner has treated the transfer of 
the property to the memorial in 1923 as a gift and 
allowed each of the children to deduct in 1923 as a 


contribution their pro rata share of the fair market 
value of the property on March 1, 1913, to the ex¬ 
tent of the 15 per cent limitation allowed by law. 

The property in question had a fair market value 
of $400,000 on March 1, 1913. 


At the time the land was conveyed to the memo- 
rial, said memorial had no assets whatever. The 
appellant, John E. Andrus, Jr., did not carry the 
notes received bv him from said memorial on his 
books as an asset until after an examination of his 


books had been made by a revenue agent; nor was 
the property so carried. 

The Julia Dvckman Andrus Memorial, Incor- 

%/ • 

poi-ated, was solvent during the years 1928, 1924. 
1925, and 1926. 



I 


ARGUMENT 

i 

i 

i 

The determination of the commissioner in each case was 
prima facie correct. The burden of proof before the 
board was or the taxpayers, and they failed to sustain 
that burden. The board, therefore, properly ailiteed 
the action of the commissioner 

AVe do not deem it necessary to cite authorities 

to the effect that the determinations of the Gom- 

i 

missioner were prihia facie correct and that! the 
burden of proving their incorrectness was upon the 

taxpayers. In these cases the Commissioner dbter- 

| 

mined that the transfer of the real property from 
taxpayers to the charitable corporation on Decem¬ 
ber 31, 1923, constituted a gift. (No. 5057, Rj. 9.) 

i 

The contention of the Government is that the Tax¬ 
payers have not met the burden of proving! the 
incorrectness of that determination. 

i 

The Board concluded its opinion" with the! fol¬ 
lowing statement (No. 5057, R. 15): j 

The Commissioner has determined ithat 
when the property was transferred toj the 
corporation a gift thereof was then and there 
made by the petitioners, and there is! not 
sufficient evidence in the record to convince 
the Board that it was not the purpose! and 
intention of petitioners at the time of the 
conveyance of the land to make to the corpo¬ 
ration an absolute gift or donation of liis or 
her interest therein as a memorial to their 

i 

mother, as contemplated by every one iii the 
formation of the corporation. 

j 

The facts warranted the Board in this conclu¬ 
sion. The father desired to establish a charitable 


i 
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institution as a memorial to liis wife, the mother 

of the appellants, and for that purpose to have the 

children donate land owned bv them. The three 

%/ 

sons, including* the appellant, John E. Andrus, Jr., 
were willing to make the donation, but the daugh¬ 
ters only joined the plan under the spur of their 
father’s displeasure. The charitable corporation 
was formed, and, on December 31, 1923, came the 
transaction which is under scrutiny here. (No. 
5057, R. 12-13.) The conclusion is inescapable that 
on that date all of the children intended that the 
charitable corporation should receive the property 
as a gift. The inference is equally strong from 
the facts that there never was anv intention that 

4 

the notes given by the corporation should be paid. 

It is quite evident that the sole purpose of the 
notes was to escape the 15 per cent limitation as 
to gifts provided in Section 214 (a) (11) of the 
Revenue Act of 1921. No contract of sale was 
entered into. The notes were to be void in case of 
the death of the payee prior to the dates when due. 
Notes evidencing $80,000 of the pretended consider¬ 
ation were immediatelv cancelled and delivered to 


the corporation. (R. 5057, R. 13-14.) The record 
discloses that two davs later, on the next business 

4 / 

day. January 2,1924, other $10,000 notes belonging 
to the appellants, John E. Andrus, Jr., and 
Margaret A. Thorpe, were cancelled and con¬ 
tributed. (No. 5057, R. 3; No. 5059, R. 3.) The 
record does not show the exact date of the con¬ 
tributions by the other appellants, but the pre- 
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sumption is that they cancelled their notes at the 
same time. All of the notes, however, were can¬ 
celled in the years of their maturity. (No. 5057, 
R. 14.) ' I 

It is respectfully submitted that the foregoing: 
facts support the conclusion that the gift was ac¬ 
complished in 1923 when the property was delivered 
into the possession of the charitable corporation, 
and that it was never intended that the notes were 
to be enforced by the children against the memorial 
to their mother. The circumstances surrounding 
the transaction were sufficient to iustifv the Board 

i 

in its refusal to overturn the determination of the 

i 

Commissioner. 

CONCLUSION 

* i 

The decision of the Board of Tax Appeals to the 
effect that appellants failed to sustain the burden 
of proof should be affirmed. 

Respectfully submitted. 

G. A. YoL'Xoquist, | 
Assistant Attorney General j. 

Sewell Key, i 

Special Assistant to the Attorney Gene rat. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue. 

Stanley Stjydam, 

Special. Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

September, 1930. 
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